Website: www.elkocitynv.gov

Pla n n I ng De pa rtment Email: planning@elkocitynv.gov

1751 College Avenue - Elko, Nevada 89801 - (775) 777-7160 - Fax (775) 777-7219

PUBLIC MEETING NOTICE

The City of Elko Planning Commission will meet in a regular session on Tuesday, May 5, 2020 in
at 5:30 P.M., P.D.S.T. utilizing GoToMeeting.com
https://global.gotomeeting.com/join/906677325

Attached with this notice is the agenda for said meeting of the Commission. In accordance with
NRS 241.020, the public notice and agenda were posted on the City of Elko Website at
http://www.elkocity.com, the State of Nevada’s Public Notice Website at https://notice.nv.gov,
and in the following locations:

ELKO CITY HALL — 1751 College Avenue, Elko, NV 89801
Date/Time Posted:  April 28, 2020 2:00 p.m.

Posted by: Shelby Archuleta, Planning Technician
Name Title

The public may contact Shelby Archuleta by phone at (775) 777-7160 or by email at
sarchuleta@elkocitynv.gov to request supporting material for the meeting described herein. The
agenda and supporting material is also available at Elko City Hall, 1751 College Avenue, Elko,
NV, or on the City website at http://'www.elkocity.com

The public can view or participate in the virtual meeting on a computer, laptop, tablet or smart
phone at: https://global.gotomeeting.com/join/906677325. You can also dial in using your phone
at +1 (571) 317-3122. The Access Code for this meeting is 906-677-325. Members of the public
that do not wish to use GoToMeeting may call in at (775)777-0590. Comments can also be emailed
to cityclerk@elkocitynv.gov

Dated this 28" day of April, 2020.
NOTICE TO PERSONS WITH DISABILITIES

Members of the public who are disabled and require special accommodations or assistance at the
meeting are requested to notify the City of Elko Planning Department, 1751 College Avenue, Elko,

Nevada, 89801 or by calling (775) 777-7160. CAIJAWI (
Cathy Laﬁ{n, C@l anner




CITY OF ELKO
PLANNING COMMISSION
REGULAR MEETING AGENDA
5:30 P.M., P.D.S.T., TUESDAY, MAY 5. 2020
ELKO CITY HALL, COUNCIL CHAMBERS,
1751 COLLEGE AVENUE, ELKO, NEVADA
GoToMeeting.com

https://global.gotomeeting.com/join/906677325

CALL TO ORDER

The Agenda for this meeting of the Elko City Planning Commission has been properly posted
for this date and time in accordance with NRS requirements.

ROLL CALL
PLEDGE OF ALLEGIANCE
COMMENTS BY THE GENERAL PUBLIC
Pursuant to N.R.S. 241, this time is devoted to comments by the public, if any, and discussion
of those comments. No action may be taken upon a matter raised under this item on the agenda
until the matter itself has been specifically included on a successive agenda and identified as
an item for possible action. ACTION WILL NOT BE TAKEN
APPROVAL OF MINUTES
March 3, 2020 — Regular Meeting FOR POSSIBLE ACTION
I. NEW BUSINESS
A. PUBLIC HEARING
1. Review, consideration, and possible action on Conditional Use Permit No. 1-20,
filed by Bill Dupee & Amber Dupee-Johnson, which would allow for a bar to be
located within the Central Business District, specifically 401 Railroad Street, and

matters related thereto. FOR POSSIBLE ACTION

As required by Elko City Code 3-2-10(5)(C) any new business such as a bar within
the Central Business District requires a Conditional Use Permit.

B. MISCELLANEOUS ITEMS, PETITIONS, AND COMMUNICATIONS

1. Review, consideration and possible approval of Final Map No. 1-20, filed by Kelly
Builders, LLC, for the development of a subdivision entitled Townhomes at Ruby
View involving the proposed division of approximately 1.297 acres of property into
10 townhouse lots for residential development and 1 common lot within the R



(Single Family and Multiple Family Residential) Zoning District, and matters related
thereto. FOR POSSIBLE ACTION

Subject property is located on the south side of Indian View Heights Drive at the
intersection of Griswold Drive. (APN 001-530-026)

. Review, consideration and possible approval of Final Map No. 2-20, filed by

Koinonia Development, LP, for the development of a subdivision entitled Mountain
View Townhomes — Unit 1 involving the proposed division of approximately 1.00
acres of property into 12 townhouse lots for residential development and 1 common
lot approximately 26,784 sq. ft. in area and 1 remainder parcel approximately 2.38
acres in size, within the CT (Commercial Transitional) Zoning District, and matters
related thereto. FOR POSSIBLE ACTION

Subject property is located on the south side of N 5" Street at the intersection of
Mary Way. (APN 001-610-096, 001-610-097, 001-610-098, 001-610-099, and a
portion of 001-610-075)

Review, consideration and possible recommendation to City Council for the 2020

City of Elko Land Inventory update. FOR POSSIBLE ACTIO

City of Elko Land Inventory spreadsheet is to be updated when necessary

II. REPORTS

D.

E.

Summary of City Council Actions.

Summary of Redevelopment Agency Actions.

Professional articles, publications, etc.

L

Zoning Bulletin

Miscellaneous Elko County

Training

COMMENTS BY THE GENERAL PUBLIC

Pursuant to N.R.S. 241, this time is devoted to comments by the public, if any, and discussion
of those comments. No action may be taken upon a matter raised under this item on the agenda
until the matter itself has been specifically included on a successive agenda and identified as
an item for possible action. ACTION WILL NOT BE TAKEN

NOTE:

The Chairman or Vice Chairman reserves the right to change the order of the agenda
and if the agenda is not completed, to recess the meeting and continue on another
specified date and time. Additionally, the Planning Commission reserves the right to



combine two or more agenda items, and/or remove an item from the agenda, or delay
discussion relating to an item on the agenda at any time.

ADJOURNMENT

Respectfully submitted,
4

Cathy Lghghlin
City Plahner



CITY OF ELKO
PLANNING COMMISSION
REGULAR MEETING MINUTES
5:30P.M., P.ST. TUESDAY, MARCH 3, 2020
ELKOCITY HALL, COUNCIL CHAMBERS,
1751 COLLEGE AVENUE, ELKO, NEVADA

CALL TO ORDER

Jeff Dalling, Chairman of the City of Elko Planning Commission, called the meeting to order at
5:30 p.m.

ROLL CALL
Present: Evi Budll
Giovanni Puccinelli
Gratton Miller
Jeff Dalling
Stefan Beck
TeraHooiman
Absent: John Anderson
City Staff Present: Cathy Laughlin, City Planner
Bob Thibault, Civil Engineer
Michele Rambo, Development M anager
Matt Griego, Fire Chief
Shelby Archuleta, Planning Technician
PLEDGE OF ALLEGIANCE
COMMENTSBY THE GENERAL PUBLIC
There were no public comments made at thistime.
APPROVAL OF MINUTES
February 4, 2020 — Regular Meeting FOR POSSIBLE ACTION
***Motion: Approvethe February 4, 2020 minutes.
Moved by Evi Buell, Seconded by Tera Hooiman.

*Motion passed unanimously. (6-0)

. NEW BUSINESS
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A. PUBLIC HEARING

1. Review, consideration, and possible action on Variance No. 1-20, filed by Bailey &
Associates, LLC, for a reduction of the required exterior side yard setback from 15’
to 12’ for the development of a duplex in an R (Single-Family and Multi-Family)
Zoning District, and matters related thereto. FOR POSSIBLE ACTION

The subject property is located generally on the south corner of the intersection of 8™
Street and EIm Street. (APN 001-066-005)

Jon Bailey, 780 W Silver Street, explained that he worked with Ms. Laughlin on the parcel,
which isadifficult parcel that is challenging with the width and the additional 1and that was
dedicated to the City for the sidewalk. In working with Ms. Laughlin, they came up with adesign
that would accommodate this parcel and allow it to be developed. They ended up needing a
variance on the 15’ setback, which iswhy they are making application for the variance. It is
keeping with existing parcels that have 12’ setback. He thought it was straightforward to be able
to get a22.5’ width for the building.

Dale Coleman, 831 EIm Street, said it was nice to see someone build on the property. Although
the City has adopted increased regulations to improve both Building Codes and right-of-ways.
Mr. Coleman felt that the contractor waswell aware of the setbacks when he bought the
property. He thought the contractor should be tied, or should maintain the setbacks that the City
requires. If you don’t make him maintain the setbacks then where does that |eave everyone else?
He thought the City needed a firm stand on where the setbacks areat, so that everyone builds
under the same regulations.

Robert Wines, 761 EIlm Street, stated that he was adamantly opposed to putting a duplex on the
lot. Number one, he didn’t think anything could be built on the parcel without a Conditional Use
Permit, because it doesn’t meet the City Code for |ot area. He didn’t think a 4,000 sqg. ft. lot
should even be considered for aduplex. Number two thisis a busy intersection. Across the street
isthe central officefor the Elko County School District. Thereisalot of traffic therefirst thing
in the morning. It is also amain thoroughfare for access to Great Basin College, and main access
for children walking to Grammar School No. 2. He thought allowing a decrease in the setback
would make the visibility around the corner questionable. He attempted to look at the initial City
offering for this parcel, but he could not find it. A few years ago, the City offered to sell this
property to the adjacent property owner. Everyone knew this was a small lot, and that it wouldn’t
support building a structure, City of Elko even advertised it that way. One of the requirements
that they had for the adjacent property owner was that he was going to have to merge the parcel
to his own. 8" and EImis a busy intersection. Mr. Wines thought that reducing the setback was
bad, and that there needed to be a Conditional Use Permit to use the lot for any kind of structure.
He mentioned that he would probably not be opposed to a single-family residence being built. He
also wouldn’t be opposed to a minor reduction of the setback for a single-family residence.
Putting two houses on that lot didn’t seem to Mr. Wines like a smart move.

Greg Staszak, 1252 7" Street, explained that he was inquiring about a variance too, and he was
dissuaded due to the usage of the word hardship. He needed to prove a hardship to be able to
apply for one, or to be able to potentially have the opportunity of getting it. He saw aduplex as
being a monetary benefit, and didn’t see where that was defined as hardship. There are aready a
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lot of items parked on the street at that corner. If there is a duplex there, how much moreis going
to be parked on the street?

Cathy Laughlin, City Planner, wanted to give alittle history on the parcel. Mr. Knight, who isthe
adjacent property owner, came to the City and asked the City to sell that piece of land. When he
purchased his home, he was told that all of the fenced in area belonged to him, which was not the
case. He came to the City for afence permit, and staff told him that was the City of EIko’s
parcel, but he could ask to purchase the parcel. He asked to purchase the land and staff took it to
City Council. Mr. Knight gave some testimony on what he planned on doing with the property,
and provided testimony that it was not a viable use to anyone other than himself. City Council
was skeptical at the time, but they were convinced by Mr. Knight and they agreed to sell the
property under NRS 268.061, which allows the City of Elko to sell apiece of land directly to the
adjacent property owner as long as there is no viable use, or value, to anyone other than the
adjacent property owner. One of the conditions on the sale was that he was to do a parcel map to
combine the two parcels. Sometime went along and staff was asking Mr. Knight when he was
going to start the parcel map process. He would need to get a surveyor on board to get it started.
He then came back and said that he changed his mind. He wanted to be able to buy it, but be able
to sell it if necessary, or do something different with it. He didn’t want to combine the two
parcels, so staff took it back to City Council, told them that Mr. Knight changed his mind, and
didn’t want to comply with the conditions, and that the property would need to be sold by public
auction. We went through the process of aresolution to sell the property by public auction. It
was advertised properly and auctioned at a City Council meeting. City Council opened the bids
for the property and Mr. Bailey was the only bidder. Mr. Knight had backed out the day of, and
decided not to bid on the property. Mr. Bailey purchased the property. After he purchased the
property and the deed was recorded, staff asked Mr. Bailey for adeed of dedication for 10 of
property for the curb, gutter and sidewalk to be in the City right-of-way. Ms. Laughlin then went
through the City of Elko Staff Report dated February 13, 2020. Staff recommended conditional
approval with the findings and conditions listed in the Staff Report. Staff was focusing on the
fact that anywhere else in the tree streets the exterior side yard setback could be 12°, whichis
what the applicantis proposing. It isjust not aresidence in existence today. That’s what staff
based their justification off. Also on the site plan, you can see the 10’ that was dedicated back to
the City.

Chairman Jeff Dalling said the whole project seemed pretty slick. Mr. Bailey said he worked
with Ms. Laughlin on this. It looks like he hit every kind of atrick to fit everything. It’s a pretty
slick little under the radar project, but it doesn’t fit.

Ms. Laughlin pointed out that the building would be meeting three of the four setbacks. He’s not
meeting the fourth one, but had this been in existence prior to 2003 he would have met it.

Chairman Dalling asked why Mr. Bailey deeded back the 10’ to the City.
Ms. Laughlin explained that it was for the sidewalk to be a part of the 8" Street right-of-way.
Chairman Dalling said he didn’t have to if he bought the lot.

Ms. Laughlin pointed out that it was a condition of the sale.
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Chairman Dalling asked how much the sale was. Thisisall weird how it all fell apart.

Bob Thibault, Civil Engineer, said it was very strange and that he wanted to shed some light on
it. He pulled up the property on GIS and explained that the black lines are from Assessor’s office
and that the property is shown as 40’ wide, and they have always shown the property as being
40’ wide. When it was being appraised and surveyed, they surveyor asked Mr. Thibault why the
property was being shown as 40" wide. The deed says it is Lots 1 and 2, and the origina lots are
25’ wide. Therefore, the deed described it as 50° wide, even though the Assessor and everybody
always thought it was 40° wide. The sidewalk had already been built there, because that was
what the records showed. The applicant’s surveyor caught the error. He asked for a document
that could show that the property was 40’wide. No one could find adocument, so we created that
document and after the sale, the applicant dedicated it back to the City. The property was
appraised as 40” wide, the applicant paid for a 40° wide property, and in the end, he ended up
with a 40" wide property.

Michele Rambo, Development Manager, had no comments or concerns.

Mr. Thibault recommended approva with no additional comments or concerns.

Fire Chief Matt Griego had no concerns.

Commissioner Stefan Beck said either Mr. Wines was wrong or the City was wrong. Mr. Wines
thought it wasiillegal that the property exceeded sgquare footage. He thought the City was saying
it was not illegal. Commissioner Beck wanted to resolve that conflict.

Mr. Wines explained that Elko City Code 3-2-5(G) sets out that the zoning requirements for a
single-family residence has a minimum lot size of 6,000 sg. ft. Ms. Laughlin read some
comments that there is an exception if the lot has some devel opmental issues, as this one does.
Mr. Wines asked Ms. Laughlin to read back into the record the exception.

Commissioner Beck asked if a single-family dwelling was not the same as a duplex.

Mr. Wines said it is not. He said the exception that he heard was for building a single-family
dwelling. He stated that he would not oppose the request to do a variance for the setback for a
single-family residence, but he isin opposition to them building a duplex on the lot because it
does not meet the requirements. When Ms. Laughlin read the language it said residential only, it
did not say duplex.

Ms. Laughlin explained that single-family residence and duplex are listed as a principle
permitted use in the R Zoning District.

Mr. Wines asked Ms. Laughlin again to read the exception to the Board.
Ms. Laughlin said that the exception states a single-family dwelling.

Mr. Wines said it says single-family dwelling, not duplex.
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The definition for single-family dwelling from Section 3-2-2 of the Elko City Code was then
read into the record, which reads:

DWELLING, SNGLE-FAMILY: A building containing only one (1) dwelling unit and which is
constructed under the Building Code in accordance with title 2 of this Code, and which also
includes manufactured homes devel oped to specific standards in accordance with subsection 3-
2-3Q of this chapter.

Mr. Wines wanted to clarify something that Ms. Laughlin said. When he was searching back
through the records, he found that the deed to Mr. Bailey was dated July 1, 2019, recorded as
Document No. 756226 on July 2, 2019. Thereis a set of minutes of the meeting from two weeks
earlier where the issue of this setback was discussed, and Mr. Bailey said that he would agree to
the 10’ setback. The Easement setback was not recorded until January of 2020. Ms. Laughlin
said the deed was recorded before the discussion was made about the easement. Mr. Wines said
that was incorrect. The discussion was held and the deed, which included the entire 50° parcel,
was recorded, then approximately six months later a deed back from Mr. Bailey for the 10” was
recorded. Mr. Wines said he didn’t disagree that it happened; he was just questioning the timing
and theway it all fell out.

Ms. Laughlin said that was correct. She said she should have stated that the discussion on the
deed of dedication back to the City of Elko happened after the auction of the property.

Mr. Wines stated that he would not be here tonight if a single-family residential dwelling were
proposed.

Commissioner Beck asked Mr. Coleman to clarify his comments.

Mr. Coleman clarified that he requested that the Commission consider that there are regulations
for setbacks for a reason and it is a standard of 15°. The contractor knew very well, when he
dedicated that 10° back, what the setback was. He didn’t think they should alow him to have it
decreased to 13’, so he could put a duplex on it.

Commissioner Gratton Miller asked if Mr. Bailey could buy the 10’ back from the City.
Ms. Laughlin said that was not an option.

Commissioner Tera Hooiman said her only question was in regards to the hardship. Mr. Staszak
had said that he was interested in purchasing the property and he didn’t present enough of a
hardship. The hardship that was presented from Ms. Laughlin’s explanation was that he
purchased this land and he’s not able to profit off his purchase.

Ms. Laughlin clarified that the hardship was listed in the application. Mr. Staszak’s condition
was a complete different situation; he has a 10,000 sg. ft. lot and his hardship was that he didn’t
want to take up some backyard space.

Commissioner Hooiman read the hardship that was listed in the application: “Narrow lot that had

an additional 10* dedicated to the City.” Commissioner Hooiman said that his hardship is that he
purchased it and gave it back.
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Chairman Dalling added that he only bought the 40” wide, and he didn’t know that he purchased
the extra 10" when he purchased it. He said it sounded like this property should have only been
sold to Mr. Knight and combined with his property.

Mr. Thibault explained that was the initial attempted plan, but Mr. Knight didn’t care to follow
through with that. When Mr. Knight decided he didn’t want to merge this with his other property
and he stated that he’d rather be able to sell or develop the property in the future, it meant that it
was no longer aremnant that the City could sell directly to him without going to public auction.
There are two different processes through NRS.

Chairman Dalling still felt that it should have been merged to the other property. He was trying
to find the hardship. He said the pre 2003 didn’t do anything for him. It is such a small lot.

Mr. Bailey felt it was areal hardship to have 51% of the property be setbacks and trying to
develop a 19’ wide footprint. There are all sorts of difficulties and challenges with getting that to
work. Thiswould be adifficult property. During the process of dedicating that back, he inquired
on thereality of getting a variance and he had a |ot of staff support for that based on the
situation, so he felt comfortable dedicating the 10° back to the City. Mr. Bailey felt that the
variance was critical for this property to be developable. He went forward and purchased the
property under assurances that it was going to be a developable piece of property.

Ms. Laughlin asked Mr. Bailey if he would consider building a single-family residence on that
property.

Mr. Bailey didn’t think the zoning was in question here; it’s the footprint. He thought they
needed to be allowed to build to the zoning.

Chairman Dalling said they just went over some of that Code. The language does say single-
family dwelling, not zone.

Mr. Bailey asked Ms. Laughlin if she could comment on that. He didn’t understand if that had
been established by staff.

Ms. Laughlin explained that if the property does not meet the lot areathere is an exception in 3-
2-5(G) that states that it can be considered buildable for asingle-family dwelling. It does not say
asingle-family dwelling or duplex.

Mr. Bailey asked if Ms. Laughlin was saying, the lot under the code doesn’t allow for duplexes.

Ms. Laughlin clarified that under the Code a principle permitted use under the R District isa
single-family dwelling, duplex, triplex, or fourplex. Anything five or more is required a CUP.
With the lot not meeting the area requirement for asingle-family dwelling, thereisthat
exception. Any lot of record with the Elko County Recorder prior to December 9, 1975, which
don’t meet the requirements of the lot area, shall be considered a buildable lot for a single-family
dwelling.

Commissioner Beck asked Mr. Bailey if someone gave him assurances that he could build a
duplex on the property.
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Ms. Laughlin explained that a duplex is a principle permitted use in the R Zoning District.

Mr. Bailey explained that he worked with staff through the entire process. He had been very
accommodating in making sure that he did everything in alignment with what staff would
support, and that is what he has proposed. He said he would expect to get the Commission’s
support for something that has staff support. He said thiswas avery frustrating thing if they are
going against the staff recommendation on the property.

Ms. Laughlin mentioned if this was an existing residence and he came to the City and wanted to
convert it into aduplex. A duplex isaprinciple permitted use in the R Zone District and it would
be allowed. If it was in existence prior to 2003 it could have a 12’ exterior side setback.

Chairman Dalling said it didn’t meet any of these things. Chairman Dalling pointed out to Mr.
Bailey that he had a full audience of people that were not happy with the project either.

Mr. Bailey said they followed all stepsto prepare awell thought out building plan that would add
value to the neighborhood with the structure that they are proposing to build. Taking 51% of the
property in setbacks after they dedicated back 10’ to the City. He felt that was a hardship they
met. Staff has shown that they meet all of the conditions, and he really wanted to get support
from the Planning Commission.

Mr. Wines thought, even if the Planning Commission approved the variance, that Mr. Bailey
would not be able to build a duplex on the lot. It does not meet the requirements. It is unfortunate
that someone misread the Code. The Code specifically saysthat if the ot does not meet the size
requirements in an R Zone, that the only thing you can build on it is a single-family residence.
Mr. Wines again stated that he would not be opposed to a variance for the setback if it were for a
single-family residence. He didn’t think this Board could authorize a variance without having
had a conditional use permit to allow the 4,000 sg. ft. lot to have a duplex on it that violates the
Code.

Mr. Thibault said he would tend to agree with Mr. Wines, to acertain degree. Maybe it isan
unfortunate wording in the Code. Mr. Thibault said he was under the impression that existing
lots, regardless of their size, were considered buildable. Mr. Thibault said he would still support
the variance, but he didn’t think Mr. Bailey would be allowed to build a duplex on the property
without an additional variance, not a conditional use permit as Mr. Wines suggested, for lot area
and lot width.

Commissioner Evi Buell asked what the Commissioners were thinking on this.

Chairman Dalling didn’t think it fit. He said he’s going to deny it and that he wasn’t going to
vote for it.

Commissioner Miller concurred with Chairman Dalling. It doesn’t fit within the Code.
Commissioner Buell stated that she wasn’t in agreement with Mr. Dalling.

Commissioner Beck said he agreed with Chairman Dalling.
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Commissioner Buell said it was inherently a mess. She thought that it was unfortunate for
everyone involved. They are talking about a piece of land with notable setback restrictions that
are overlaid on a neighbor that was parceled out under older standards. That is where she was
sympathetic to the applicant’s position. Looking at the neighborhood, she felt that thiswas a
good non-disruptive fit. Commissioner Buell felt this was a good project that fit the character and
the nature of the neighborhood.

Commissioner Hooiman agreed with Commissioner Buell to a certain extent. The only part that
she was hung up on was the duplex aspect. Personally, she would also be in support of asingle-
family dwelling, with the definition that she read. Her interpretation of that was a single-family
dwelling, not a duplex. She felt like it wasn’t misread, she felt like it was misinterpreted to fit the
situation.

Ms. Laughlin explained to Mr. Bailey that the issue was the duplex part of it. She asked him if he
would want the Commission to consider taking no action on thisitem, or tabling the item, and
coming back with a plan for asingle-family residence.

Mr. Bailey said no.
***Motion: Deny Variance No. 1-20.

Commissioner Hooiman’s finding to support the recommendation was the testimony
provided during the meeting in regardsto Section 3-2-5(G) of the Elko City Code.

Moved by Tera Hooiman, seconded by Gratton Miller.
*Motion passed (5-1, Commissioner Buell voted No).

Chairman Dalling informed Mr. Bailey - that he had the right to appeal the Planning
Commission’s.decision to the City Council.

[I. REPORTS
A. Summary of City Council Actions.

Ms. Laughlin reported that at the February 11" City Council Meeting they approved the
Planning Commission annual report of activities and some corrective deeds. At the
February 25" City Council Meeting they approved Final Map 15-19 for Tower Hill Unit
3, along with the Performance Agreement. They also approved a Revocable Permit for a
sign in the North 5" Street right-of-way for Edward Jones, they denied land sale of 8,000
sg. ft. behind Juneau Street, and they approved a Resolution for the Master Plan
Amendment. They also approved Tentative Map 14-19 for Mountain View Town Homes
and Tentative Map 16-19 for Ruby Mountain Peaks Subdivision. The election filings have
begun for the two seats on City Council. If anyoneisinterested in running in the November
election, they have until March 13" to file for City Council.

B. Summary of Redevelopment Agency Actions.
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C. Professional articles, publications, etc.
1. Zoning Bulletin

D. Miscellaneous Elko County

E. Training

COMMENTSBY THE GENERAL PUBLIC

There were no public comments made at this time.

NOTE: The Chairman or Vice Chairman reserves the right to change the order of the agenda
and if the agenda is not completed, to recess the meeting and continue on another
specified date and time. Additionally, the Planning Commission reserves the right to
combine two or more agenda items, and/or remove an item from the agenda, or delay

discussion relating to an item on the agenda at any time.

ADJOURNMENT

There being no further business, the meeting was adjourned.

Jeff Dalling, Chairman Tera Hooiman, Secretary
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Agenda Item # 1LA.1

9.

Elko City Planning Commission
Agenda Action Sheet

Title: Review, consideration, and possible action on Conditional Use Permit No. 1-
20, filed by Bill Dupee & Amber Dupee-Johnson, which would allow for a bar to be
located within the Central Business District, specifically 401 Railroad Street, and
matters related thereto. FOR POSSIBLE ACTION

Meeting Date: May 5, 2020

Agenda Category: NEW BUSINESS, PUBLIC HEARINGS

Time Required: 15 Minutes

Background Information: As required by Elko City Code 3-2-10(5)(C) any new
business such as a bar within the Central Business District requires a Conditional
Use Permit.

Business Impact Statement: Not Required

Supplemental Agenda Information: Application, Staff Report

Recommended Motion: Move to conditionally approve Conditional Use Permit 1-20
based on the facts, findings and conditions presented in Staff Report dated April 17,
2020

Findings: See staff report dated April 17, 2020

10. Prepared By: Cathy Laughlin, City Planner

11. Agenda Distribution: Bill Dupee & Amber Dupee-Johnson

2428 Rodeo Ct
Elko, NV 89801

Created on 9/12/2019 Planning Commission Action Sheet



STAFF COMMENT FLOW SHEET
PLANNING COMMISSION AGENDA DATE: 5/5

**Do not use pencil or red pen, they do not reproduce**
tite:_Conditional Use Pexmit Ao . 1-20

Applicant(s): Dol Dupee - Limboey Dupee- Tohnssn

Site Location: _LlD_[:%)QJlLQcﬂ Sreet
Current Zoning;: g Date Received: 5{[ / Date Public Notice: L’/ 21

COMMENT: _This IS 4p oallow o oay 4p e [oCated in g

Cewitval Business District.

**If additional space is needed please provide a separate memorandum**

Assistant City Manager: Date: </ / 2 (}/ 2o
lZCCeMM @ 2l vol  as ,/02‘6"5!“—/;/ A/y 5/4,%/—

S/

Initial

City Manager: Date: Lf’/aléi /2 o

N0 Comwigntg /c_,a/u: vl £

Initial



X City of Elko

x 1751 College Avenue
M Elko, NV 89801
** (775) 177-7160

FAX (775) 777-7119

CITY OF ELKO STAFF REPORT

DATE: April 17,2020

PLANNING COMMISSION DATE: May 5, 2020

AGENDA ITEM NUMBER: LA.1

APPLICATION NUMBER: Conditional Use Permit 1-20
APPLICANT: Bill Dupee & Amber Dupee-Johnson
PROJECT DESCRIPTION:

Within the CBD, any new business involving activities which are reasonably likely to discourage
other businesses through light, noise, odors, types and levels of activity, or the creation of a
nuisance, such as (without limitation) auto and truck service and repair facilities; mobile home,
recreational vehicle and truck sales lots; gas service stations; miniwarehousing facilities;
veterinary clinics; bars; and other uses determined by the city to have similar impacts, shall be
required to first obtain a conditional use permit.
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STAFF RECOMMENDATION:

RECOMMEND APPROVAL, subject to findings of fact, and conditions as stated in this report.
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CUP 1-20
Bill and Amber Dupee

PROJECT INFORMATION
PARCEL NUMBER: 001-265-018
PROPERTY SIZE: 2,500 sq. ft.
EXISTING ZONING: C —General Commercial
MASTER PLAN DESIGNATION: MU-DWTN (Mixed Use Downtown)
EXISTING LAND USE: Developed as Commercial Land Use

NEIGHBORHOOD CHARACTERISTICS:

* The property is surrounded by Commercial zoned property, developed land to the north,
east and west and Central Business District parking corridor to the south.

PROPERTY CHARACTERISTICS:

* The property is currently developed.

* The property is fairly flat.

* The property is accessed from Commercial Street and 4™ Street.
* The property is not in a flood zone.

APPLICABLE MASTER PLANS AND CITY CODE SECTIONS:

City of Elko Master Plan-Land Use Component

City of Elko Master Plan-Transportation Component

City of Elko Redevelopment Plan

City of Elko Wellhead Protection Plan

City of Elko Code 3-2-3 General Provisions

City of Elko Code 3-2-4 Establishment of Zoning Districts

City of Elko Code 3-2-10 Commercial Zoning District

City of Elko Code 3-2-17 Traffic, Access, Parking and Loading Regulations
City of Elko Code 3-2-18 Conditional Use Permits

City of Elko Code 3-8 Flood Plain Management

BACKGROUND INFORMATION

* The application for the Conditional Use Permit was filed as required under City Code 3-2-
10(B)(5)(c). N

* There are no other conditional uses on the property.

* The property is located in the Redevelopment Area, Central Business District.

* The land is not owned by the applicant but the applicant has permission from the property
owner to apply for the Conditional Use Permit.

MASTER PLAN

Land Use

1. The Master Plan Land Use Atlas designates the area as Mixed Use Downtown.
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CUP 1-20
Bill and Amber Dupee

2. Objective 6: Encourage multiple scales of commercial development to serve the needs of
the region, the community, and individual neighborhoods.

3. Objective 8: Encourage new development that does not negatively impact County-wide
natural systems, or public/federal lands such as waterways, wetlands, drainages,
floodplains etc., or pose a danger to human health and safety.

The conditional use is in conformance with the Land Use Component of the Master Plan.

Transportation

1. The Master Plan identifies Railroad Street as a Commercial Industrial Collector and 4"
Street is not classified in the Transportation Component.

2. The site has pedestrian access along Railroad and 4th Street.

3. Best Practice Objective 1; Provide a balanced transportation system that accommodates
vehicle, bicycles, and pedestrians, while being sensitive to, and supporting the adjacent

land uses.

The conditional use is in conformance with the Transportation Component of the Master Plan and
existing transportation infrastructure.

CITY OF ELKO REDEVELOPMENT PLAN

1. The property is located within the Redevelopment Area and more specifically the Central
Business District.
2. Redevelopment goals and objectives:

To promote and insure public safety and welfare; to eliminate and prevent the
spread of blight and deterioration, and the conservation, rehabilitation and
redevelopment of the Redevelopment Area in accord with the Master Plan, the
Redevelopment Plan and local codes and ordinances

To promote and support a pedestrian oriented downtown; and, to achieve an
environment reflecting a high level of concern for architectural, landscape, and
urban design and land use principles appropriate for attainment of the
objectives of the Redevelopment Plan.

To ensure adequate vehicular access and circulation; to retain and sustain
existing businesses by means of redevelopment and rehabilitation activities,
and encourage cooperation and participation of owners, businesses and public
agencies in the revitalization of the Redevelopment Area.

To promote historic and cultural interest in the Redevelopment Area; and,
encourage investment by the private sector in the development and
redevelopment of the Redevelopment Area by eliminating impediments to such
development and redevelopment.

To achieve Plan conformance and advancement through re-planning, redesign
and the redevelopment of areas which are stagnant or improperly used.

3. The proposed development repurposes the existing vacant portion of a building.

The proposed Conditional Use Permit is in conformance with the Redevelopment Plan.

ELKO WELLHEAD PROTECTION PLAN
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CUP 1-20
Bill and Amber Dupee

The property is located outside the 30-year capture zone for City wells.
The conditional use is in conformance with the Wellhead Protection Plan.

SECTION 3-2-3 GENERAL PROVISIONS

Section 3-2-3 (C) 1 of City code specifies use restrictions. The following use restrictions shall
apply.
1. Principal Uses: Only those uses and groups of uses specifically designated as
“principal uses permitted’ in zoning district regulations shall be permitted as
principal uses; all other uses shall be prohibited as principal uses
2. Conditional Uses: Certain specified uses designated as “conditional uses
permitted” may be permitted as principal uses subject to special conditions of
location, design, construction, operation and maintenance hereinafter specified in
this chapter or imposed by the planning commission or city council.
3. Accessory Uses: Uses normally accessory and incidental to permitted principal or
conditional uses may be permitted as hereinafter specified.

Other uses may apply under certain conditions with application to the City.

1. Section 3-2-3(D) states that “No land may be used or structure erected where the land
is held by the planning commission to be unsuitable for such use or structure by reason
of flooding, concentrated runoff, inadequate drainage, adverse soil or rock formation,
extreme topography, low bearing strength, erosion susceptibility, or any other features
likely to be harmful to the health, safety and general welfare of the community. The
planning commission, in applying the provisions of this section, shall state in writing
the particular facts upon which its conclusions are based. The applicant shall have the
right to present evidence contesting such determination to the city council if he or she
so desires, whereupon the city council may affirm, modify or withdraw the
determination of unsuitability.”

The proposed use is required to have an approval as a conditional use to be in conformance with
ECC 3-2-3 as required in ECC 3-2-10(B)(5).

SECTION 3-2-4 ESTABLISHMENT OF ZONING DISTRICTS

1. Section 3-2-4(B) Required Conformity To District Regulations: The regulations set forth
in this chapter for each zoning district shall be minimum regulations and shall apply
uniformly to each class or kind of structure or land, except as provided in this subsection.

2. Section 3-2-4(B)(4) stipulates that no yard or lot existing on the effective date hereof shall
be reduced in dimension or area below the minimum requirements set forth in this title.

The proposed conditional use permit is in conformance with Elko City Code 3-2-4.

SECTION 3-2-10 COMMERCIAL DISTRICTS

1. Section 3-2-10(B)(5) Within the CBD, any new business involving activities which are
reasonably likely to discourage other businesses through light, noise, odors, types and
levels of activity, or the creation of a nuisance, such as (without limitation) auto and truck
service and repair facilities; mobile home, recreational vehicle and truck sales lots; gas
service stations; miniwarehousing facilities; veterinary clinics; bars; and other uses
determined by the city to have similar impacts, shall be required to first obtain a
conditional use permit
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CUP 1-20
Bill and Amber Dupee

2. Height Restrictions: All structures within the C general commercial zoning district must
comply with the height and other requirements of the current city airport master plan, to
the extent the plan applies to that location.

3. The property doesn’t abut a residential zone so therefore is not required to comply with
screen wall requirements set forth in subsection 3-2-3(J).

4. Development of the property is required to be in conformance with City code and
conditions for the CUP.

The proposed use is in conformance with the development standards of this section of code.

SECTION 3-2-17 TRAFFIC, ACCESS. PARKING AND LOADING REGULATIONS

1. All principal permitted uses occupying basement floor area, ground level or first story
floor area or second story floor area, or any combination thereof, and which are situated
on property located within four hundred feet (400') of the Central Business District (CBD)
public parking corridor, are exempted from providing required off street parking.

The proposed use conforms to section 3-2-17 of Elko city code.

SECTION 3-2-18 CONDITIONAL USE PERMITS

General Regulations:

1. Certain uses of land within designated zoning districts shall be permitted as principal uses
only upon issuance of a conditional use permit. Subject to the requirements of this chapter,
other applicable chapters, and where applicable to additional standards established by the
Planning Commission, or the City Council, a conditional use permit for such uses may be
issued.

2. Every conditional use permit issued, including a permit for a mobile home park, shall
automatically lapse and be of no effect one (1) year from the date of its issue unless the
permit holder is actively engaged in developing the specific property to the use for which
the permit was issued.

3. Every conditional use permit issued shall be personal to the permittee and applicable only
to the specific use and to the specific property for which it is issued. However, the
Planning Commission may approve the transfer of the conditional use permit to another
owner. Upon issuance of an occupancy permit for the conditional use, signifying that all
zoning and site development requirements imposed in connection with the permit have
been satisfied, the conditional use permit shall thereafter be transferable and shall run with
the land, whereupon the maintenance or special conditions imposed by the permit, as well
as compliance with other provisions of the zoning district, shall be the responsibility of the
property owner.

4. Conditional use permits shall be reviewed from time to time by City personnel.
Conditional use permits may be formally reviewed by the Planning Commission. In the
event that any or all of the conditions of the permit or this chapter are not adhered to, the
conditional use permit will be subject to revocation.

3-8 FLOOD PLAIN MANAGEMENT

The parcel is not located within a designated flood plain.

FINDINGS

1. The conditional use is in conformance with the Land Use Component of the Master Plan.
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CUP 1-20
Bill and Amber Dupee

2. The conditional use is in conformance with the Transportation Component of the Master
Plan and existing transportation infrastructure.

3. The conditional use is in conformance with the Wellhead Protection Plan.

4. Approval of the Conditional Use Permit is required for the proposed use to be in
conformance to sections 3-2-3 & 3-2-10 of the Elko city code.

5. The proposed use is in conformance with sections 3-2-4, 3-2-17, and 3-2-18 of the Elko
city code.

6. The proposed use conforms to section 3-8 of Elko city code.

STAFF RECOMMENDATION:

Staff recommends APPROVAL of CUP 1-20 with the following conditions:

1.

The permit is granted to the applicant Bill Dupee and Amber Dupee-Johnson for a
brewery and/or bar establishment subject to compliance with all conditions imposed by a
conditional use permit.

The permit shall be personal to the permittee and applicable only to the specific use (bar
establishment) and to the specific property (401 Railroad Street) for which it is issued.
However, the Planning Commission may approve the transfer of the conditional use
permit to another owner. Upon issuance of an occupancy permit for the conditional use,
signifying that all zoning and site development requirements imposed in connection with
the permit have been satisfied, the conditional use permit shall thereafter be transferable
and shall run with the land, whereupon the maintenance or special conditions imposed by
the permit, as well as compliance with other provisions of the zoning district, shall be the
responsibility of the property owner.

CUP 1-20 to be recorded with the Elko County Recorder within 90 days after the business
license is issued for the bar.

Signage will require review and comment by the Redevelopment Agency prior to approval
by the City.

. Applicant shall install and maintain exterior security lighting that illuminates both the

Railroad and 4th Street frontages as well as the alleyway adjacent to the establishment.
The security lighting shall be sufficient to make easily discernible the appearance and
conduct of all persons and patrons in the vicinity of the front and side entrances, and shall
be positioned so as not to cause excessive glare for persons located outside of the vicinity
of the front and side entrances, such as pedestrians, motorists, and owners and occupants
of neighboring properties.

Applicant shall remove all bottles, cans, trash, broken glass, debris, and bodily fluids from
abutting properties upon closing on each day applicant's business is open.

Applicant shall maintain an active account with Elko Sanitation at all times for the

collection of garbage, refuse and waste within the common collection area of the 400
block.
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CUP 1-20
Bill and Amber Dupee

Police Department:

1. Communicate effectively and proactively with Elko Police Department regarding
management and safety of the business, such as; provide notice as to management or
supervision changes, problems with security, changes with lighting, camera systems,
security, weapons polices, etc.

2. Zero tolerance of employee consumption of alcohol while they are on shift.

Security cameras are required and a minimum of ten days stored video footage from the

security system to be maintained at all times.

4. Business hours to be determined as appropriate by the Planning Commission. Elko Police
Department recommends closing time on Friday and Saturday of 2:00 a.m. (following
day) and all other days of the week close time of 1:00 a.m. (following day).

(98]
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CITY OF ELKO Website: www.elkocity.com

Plannlng Department Email: planning@elkocitynv.gov

1751 College Avenue - Elko, Nevada 89801 - (775) 777-7160 - Fax (775) 777-7219

April 28, 2020

Bill Dupee & Amber Dupee-Johnson
2428 Rodeo Ct

Elko, NV 89801

VIA EMAIL: brewery7018@yahoo.com

Re: Conditional Use Permit No. 1-20
Dear Applicant/Agent:

Enclosed is a copy of the agenda for an upcoming Planning Commission meeting. Highlighted
on the agenda is the item or items that you have requested to be acted on at the meeting. Also
enclosed is pertinent information pertaining to your request. Please review this information
before the meeting.

The Planning Commission requests that you, or a duly appointed representative, be in attendance
at this meeting to address the Planning Commission. If you will not be able to attend the meeting
but wish to have a representative present, please submit a letter to the Planning Commission
authorizing this person to represent you at the meeting.

To participate in the virtual meeting on a computer, laptop, tablet or smart phone go to:
https://global.gotomeeting.com/join/906677325. You can also dial in using your phone at +1
(571) 317-3122. The Access Code for this meeting is 906-677-325

If you have any questions regarding this meeting, the information you received, or if you will not
be able to attend this meeting, please call me at your earliest convenience at (775) 777-7160.

Sincerely,
Shelby Archule
Planning Technician

Enclosures

CC:
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NOTICE OF PUBLIC HEARINGS
ELKO CITY PLANNING COMMISSION

NOTICE IS HEREBY GIVEN that the Elko City Planning Commission will conduct a series of
public hearings on Tuesday, May 5, 2020 beginning at 5:30 P.M. P.D.S.T. , utilizing
GoToMeeting.com, and that the public is invited to provide input and testimony on these matters
under consideration via the virtual meeting at https:/global.gotomeeting.com/join/906677325

The public can view or participate in the virtual meeting on a computer, laptop, tablet or smart
phone at: https://global.gotomeeting.com/join/906677325. You can also dial in using your phone
at +1 (571) 317-3122. The Access Code for this meeting is 906-677-325

Members of the public that do not wish to use GoToMecting may call in at (775)777-0590.
Comments can also be emailed to cityclerk@elkocitynv.gov

The specific items to be considered under public hearing format are:

¢ Conditional Use Permit No. 1-20, filed by Bill Dupee & Amber Dupee-
Johnson, which would allow for a bar to be located within the Central
Business District, specifically 401 Railroad Street, and matters related
thereto.

Additional information concerning these items may be obtained by contacting the Elko City
Planning Department at (775) 777-7160.

ELKO CITY PLANNING COMMISSION



CITY OF ELKO PLANNING DEPARTMENT
1751 College Avenue * Elko * Nevada * 89801
(775) 777-7160 phone * (775) 777-7219 fax

APPLICANT(s): 131! Dugxe Jev  Dugee Jahnnison)
(Applicant must be the ‘owper or lessee of the proposed structure or use.)

MAILING ADDRESS:{-24.2¥ ({oiz0 Cf K2 A/ &30

PHONE NO. (Home) ] /. -o [(Business)[220 ] 25D - /] 7=

NAME OF PROPERTY OWNER (If different)]{ Covonaugh : Cov Lt g
(Property owner’s consent in writing must be provided.)
MAILING ADDRESS]<0 | Roubagad St Suite 303 Elke NV 8980) ]

LEGAL DESCRIPTION AND LOCATION OF PROPERTY INVOLVED (Attach if necessary):
ASSESSOR’S PARCEL NO.:|ool-2LS.0/8 |Address[<io! Raoprogd Shiaf
Lot(s), Block(s), &Subdivision Plocy W 2les

Or Parcel(s) & File No.|_{a: ;L F 0L &

FILING REQUIREMENTS

Complete Application Form: In order to begin processing the application, an application form
must be complete and signed. Complete applications are due at least 21 days prior to the next
scheduled meeting of the Elko City Planning Commission (meetings are the 15t Tuesday of
every month).

Fee: A $750.00 non-refundable fee.

Plot Plan: A plot plan provided by a properly licensed surveyor depicting the proposed
conditional use permit site drawn to scale showing property lines, existing and proposed
buildings, building setbacks, distances between buildings, parking and loading areas, driveways
and other pertinent information that shows the use will be compliant with Elko City Code.

Elevation Plan: Elevation profiles including architectural finishes of all proposed structures or
alterations in sufficient detail to explain the nature of the request.

Note: One .pdf of the entire application must be submitted as well as one set of legible,
reproducible plans 8 2" x 11” in size. If the applicant feels the Commission needs to see 24" x
36" plans, 10 sets of pre-folded plans must be submitted.

Other Information: The applicant is encouraged to submit other information and
documentation to support this conditional use permit application.

RECEIVED
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1. Current zoning of the property: C'Dmmuc,m_g

3. Explain in detail the type and nature of the use proposed on the property: I

4 ""(DDDRQ/:L

4. Explain how the use relates with other properties and uses in the immediate area: |

S Thane one™Qumlan busineasoes o Sthg

dooam Jdown FlRe
)
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9. Describe any unique features or characteristics, e.g. lot configuration, storm drainage, soil
conditions, erosion susceptibility, or general topography, which may affect the use of the
property: [ - 1 prig

6. Describe the general suitability and adequacy of the property to accommodate the
roposed use: | :
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7. Describe in detail the proposed development in terms of grading, excavation, terracing,

drainage, etc.:l 5 Jl 4'2%/ N

8. Describe the amounts and type of traffic likely to be generated by the proposed use:[ |

" £ VLA IUAN D0 D Na At Ty !
_ 2n o) Y Alaie . An luell na, A
aWws») m}ll A I",‘. "\ s .‘ K Al .‘ 1/ l.i.'
()

9. Describe the means and adequacy of off-street parking, loading and unloading provided on
the property:

e STa SV al-Ik- v e 4 ) | ) &.;.'
e B .
.mvm Y, o~ AN ~ bt
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10. Describe the type, dimensions and characteristics of any sign(s) belnq proposed: l |

11. Identify any outside storage of goods, materials or equipment on the property:
c A0ong

12. Identify any accessory buildings or structures associated with the proposed use on the
roperty: g

(Use additional pages if necessary to address questions 3 through 12)
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Bmvw Signature below:
I consent to having the City of Elko Staff enter on my property for the sole purpose of
inspection of said property as part of this application process.

O] object to having the City of Elko Staff enter onto my property as a part of their review of

this application. (Your objection will not affect the recommendation made by the staff or the final determination
made by the City Planning Commission or the City Council.)

[ acknowledge that submission of this application does not imply approval of this request by

the City Planning Department, the City Planning Commission and the City Council, nor does it in
and of itself guarantee issuance of any other required permits and/or licenses.

Qf | acknowledge that this application may be tabled until a later meeting if either | or my

designated representative or agent is not present at the meeting for which this application is
scheduled.

E/I have carefully read and completed all questions contained within this application to the
best of my ability.

Applicant / Agent F\ m bPA’ D&-[’{?P _Johns o ¢ ﬂ | (D«ﬂé -
(Please print or type) .

Mailing Address |2 7o) & £ocleo O+

Street Address or P.O. Box
Elvo, NY- 80|
City, State, Zip Code

Phone Number:|107- 240~ (|48 /775-3§5-314 )
Email address: })fm’e' i’“JL/ 01% @ La hed o

SIGNATURE: //—%7/ -

o

- FOR OFFICE USE ONLY

i

File No.: |- 70 Date Filed: 5/“”20 FeePaid:B_'?SO S 2233
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RECEIVED
MAR 11 2020

8 |
v Lowr nh SLonitath

COMMERCIAL OFFICE SFACES IN DOWNTOWN ELKO

T e,y -
N

February 26, 2020 c
City of Elko Planning Department
1751 College Avenue
Elko, NV 89801
RE: Conditional Use Permit f
Dear City of Elko, |

This is to give notice that Cavanaugh & Cavanaugh, LLC, gives permission to 7018 Brewery owners, |
Bill and Amber Dupee to apply for the Conditional Use Permit for their business located on the first i

floor of the Henderson Bank Building.
§

We have confidence that this business will be a responsible patron for the proposed usage and we
look forward to having this business in the downtown corridor.
If you have any questions or concerns regarding this matter, please do not hesitate contacting us at
the number below.
“Bill, Co-Owner ;

Henderson Bank Building |

& 7 = 4 - 7]
/;//z/#f-f '._://4‘{52 -_/j{!_/.).f/-ﬁ,ﬁ)\) _Aeroced ) -__../)ﬁyzfaJ

P S

f‘ag‘f@ 401 Railroad Street « Elko, NV 89801 » ph 775.753.4357 + fx 775.753.4360 * www.hendersonbusinesscenter.com B 55"
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Agenda Item # 1.B.1

9.

Elko City Planning Commission
Agenda Action Sheet

Review, consideration and possible approval of Final Map No. 1-20, filed by Kelly
Builders, LLC, for the development of a subdivision entitled Townhomes at Ruby
View involving the proposed division of approximately 1.297 acres of property into
10 townhouse lots for residential development and 1 common lot within the R
(Single Family and Multiple Family Residential) Zoning District, and matters
related thereto. FOR POSSIBLE ACTION

Meeting Date: May 5, 2020
Agenda Category: NEW BUSINESS
Time Required: 15 Minutes

Background Information: Subject property is located on the south side of Indian View
Heights Drive at the intersection of Griswold Drive. (APN 001-530-026)

Business Impact Statement: Not Required
Supplemental Agenda Information: Application and Staff Report

Recommended Motion: Recommend that the City Council accept, on behalf of the
public, the parcels of land offered for dedication for public use in conformity with
the terms of the offer of dedication; that the final map substantially complies with
the tentative map; that the City Council approve the agreement to install
improvements in accordance with the approved construction plans that satisfies the
requirements of Title 2 Chapter 3, and conditionally approve Final Map 1-20 with
findings and conditions listed in the Staff Report dated April 20, 2020.

Findings: See Staff Report dated April 20, 2020

10. Prepared By: Michele Rambo, AICP, Development Manager

11. Agenda Distribution: Kelly Builders, LLC

209 Raptor Court
Elko, NV 89801
kellybuilders@frontiernet.net

Carter Engineering, LLC
Attn: Lana Carter

P.O. Box 794

Elko, NV 89801
lanalcarter@live.com

Created on 4/10/2020 Planning Commission Action Sheet



STAFF COMMENT FLOW SHEET
PLANNING COMMISSION AGENDA DATE:  &/5

**Do not use pencil or red pen, they do not reproduce**

Title:ILnal_Pﬂap_Mm_tlD_Toum_Hama_a{Bul?jlu)_
Applicant(s): AL Ui AR

Site Location:

Current Zoning: g Date Received: 225 Date Public Notice: N/A
COMMENT: _This i& e diwision of 2= .29 acyes ints 10 leds
0nd @ Common aren , exditled  Towin Homes M’Rob \rew

**If additional space is needed please provide a separate memorandum**

Assistant City Manager: Date: 4 / z Z/Z@

[LE¢opm prrdd a.,/;/l,ug»f A5 f’iﬁfédiﬂ Zv:/ 9@;—

SH/

Initial

City Manager: Date: "//,2,1/,1.0

NO C.&MMem‘f'S/C@mc,Q(m gy

Initial



X City of Elko

x 1751 College Avenue
X Elko, NV 89801
** (775) 777-7160

FAX (775) 777-7119

CITY OF ELKO STAFF REPORT

REPORT DATE: April 20, 2020
PLANNING COMMISSION DATE: May 5, 2020

AGENDA ITEM NUMBER: .B.1

APPLICATION NUMBER: Final Map 1-20
APPLICANT: Kelly Builders, LLC
PROJECT DESCRIPTION: Townhomes at Ruby View

A Final Map for the division of approximately 1.297 acres into 10 townhouse lots for
residential development and 1 common lot within an R (Single Family and Multiple Family
Residential) zoning district.

STAFF RECOMMENDATION:

RECOMMEND CONDITIONAL APPROVAL, subject to findings of fact, and conditions as stated
in thisreport.
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Final Map 15-19
Tower Hill Phase 3

PROJECT INFORMATION

PARCEL NUMBER: 001-530-026

PARCEL SIZE: 1.297 Acres

EXISTING ZONING: (R) Single-Family and Multiple-Family Residential.

MASTER PLAN DESIGNATION: (RES-MD) Residential Medium Density

EXISTING LAND USE: Vacant

BACKGROUND:

1.

N

ROOND U AW

The Final Map for Townhomes at Ruby View has been presented before expiration of the
subdivision proceedings in accordance with NRS 278.360(1)(a)(2) and City code.

The Planning Commission reviewed and recommended a conditional approval to the City
Council on the Townhomes at Ruby View Tentative Map.

The City Council conditionally approved the Townhomes at Ruby View Tentative Map.
The subdivision islocated on APN 001-530-026.

The proposed subdivision consists of 10 residential lots and 1 common lot.

Thetotal subdivided areais approximately 1.297 acres.

The proposed density is 7.71 units per acre.

No public streets are being dedicated as part of this subdivision.

Drainage and utility easements are provided along all lot lines.

. The property is located on the south side of Indian View Heights Drive at the intersection

of Griswold Drive.

NEIGHBORHOOD CHARACTERISTICS:

The property is surrounded by:

North: Single and Multiple Residential / Developed
South: Single and Multiple Residentia (R) / Devel oped
East: Single and Multiple Residentia (R) / Developed
West: Tribal Land / Developed

PROPERTY CHARACTERISTICS:

The property is an undevel oped residential parcel.

The site abuts previous residential development to the north, churches to the south, east,
and west.

The parcel has some slope to it, which is incorporated into the design of the lots where
possible.

The property will be accessed off of Indian View Heights Drive.

APPLICABLE MASTER PLAN AND CITY CODE SECTIONS:

City of Elko Master Plan — Land Use Component
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Final Map 15-19
Tower Hill Phase 3

City of Elko Master Plan — Transportation Component

City of Elko Redevelopment Plan

City of Elko Wellhead Protection Plan

City of Elko Zoning — Section 3-3-7 Final Map State (Stage I11)

City of Elko Zoning — Section 3-3-8 Content and Format of Final Map Submittal

City of Elko Zoning — Section 3-3-9 to 3-3-16 (Inclusive) Subdivision Design Standards
City of Elko Zoning — Section 3-3-17 to 3-3-22 (Inclusive) Public Improvements/
Guarantees

City of Elko Zoning — Section 3-2-3, 3-2-4, 3-2-5(E), 3-2-5(G), and 3-2-17 Zoning Code
Standards

City of Elko Zoning — Section 3-8 Flood Plain Management

MASTER PLAN - Land use:

Conformance with the Land Use component of the Master Plan was evaluated with review and
approval of the Tentative Map. The Final Map isin conformance with the Tentative Map.

Therefore, the proposed subdivision isin conformance with the Land Use Component of the
Master Plan.

MASTER PL AN - Transportation:

Conformance with the Transportation component of the Master Plan was evaluated with review
and approva of the Tentative Map. The Final Map isin conformance with the Tentative Map.

Therefore, the proposed subdivision isin conformance with the Transportation Component of the
Master Plan.

ELKO REDEVELOPMENT PLAN:

The property is not located within the redevelopment area.

ELKOWELLHEAD PROTECTION PLAN:

The property is located within the 20-year capture zone for several City of Elko wells.
Development of the siteis required to be connected to a programmed sewer system and all street
drainage will be directed to a storm sewer system.

Asthe project is designed, it does not present a hazard to City wells.

SECTION 3-3-7 FINAL MAP STAGE (STAGE I11):

Pre-submission Requirements (C)(1) — The Fina Map is in conformance with the zone
requirements.

Pre-submission Requirements (C)(2) — The proposed Final Map conforms to the Tentative
Map.

SECTION 3-3-8 CONTENT AND FORMAT OF FINAL MAP SUBMITTAL:

A. Form and Content — The Final Map conforms to the required size specifications and
provides the appropriate affidavits and certifications.
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Final Map 15-19
Tower Hill Phase 3

B. Identification Data
1. TheFina Map identifies the subdivision and providesits |ocation by section,
township, range, and county.
2. TheFina Map was prepared by a properly licensed surveyor.
3. TheFina Map provides a scale, north arrow, and date of preparation.
C. Survey Data
1. Theboundaries of the subdivision are fully balanced and closed.
2. Any exceptions are noted on the Final Map.
3. TheFina Mapistied to a section corner.
4. Thelocation and description of any physical encroachments upon the boundary of
the subdivision are noted on the Final Map.
D. Descriptive Data
1. Thename, right-of-way lines, courses, lengths, and widths of al streets and
easements are noted on the Final Map.
2. All drainage ways are noted on the Final Map.
3. All utility and public service easements are noted on the Final Map.
4. Thelocation and dimensions of al lots, parcels, and exceptions are shown on the
Final Map.
5. All residentia lots are numbered consecutively on the Final Map.
6. There are no sites dedicated to the public shown on the Final Map.
7. Thelocations of adjoining subdivisions are noted on the Final Map with required
information.
8. There are no deed restrictions proposed.
E. Dedication and Acknowledgment
1. The owner’s certificate has the required dedication information for all easements
and right-of-ways.
2. Theexecution of dedication is acknowledged with space to be certified by a
notary public.
F. Additiona Information
1. All centerline monuments for streets are noted as being set on the Final Map.
2. The centerline and width of each right-of-way is noted on the Final Map.
3. TheFina Map indicates the location of monuments that will be set to determine
the boundaries of the subdivision.
4. Thelength and bearing of each lot lineisidentified on the Final Map.
5. TheFina Map islocated adjacent to a city boundary, which is shown on the Final
Map.
6. The Fina Map identifies the location of the section lines nearest the property.
G. City to Check
1. Closure calculations have been provided. Civil improvement plans have been
approved. Drainage plans have been approved. An engineer’s estimate has been
provided.
2. Thelot closures are within the required tolerances.
H. Required Certifications
1. The Owner’s Certificate is shown on the Final Map.
2. The Owner’s Certificate offers for dedication all right-of-ways shown on the Final

Map.
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Final Map 15-19
Tower Hill Phase 3

3. A Clerk Certificate is shown on the Final Map, certifying the signature of the City

Council.

4. The Owner’s Certificate offers for dedication all easements shown on the Final
Map.

5. A Surveyor’s Certificate is shown on the Final Map and provides the required
language.

6. The City Engineer’s Certificate is shown on the Final Map.

7. A certificate from the Nevada Division of Environmental Protection is provided
with the required language.

8. Theengineer of record has submitted the Tentative Map and construction plans to
the state, which have been approved.

9. A certificate from the Division of Water Resources is provided on the Fina Map
with the required language.

10. The construction plans identify the required water meters for the subdivision.

SECTION 3-3-9 THROUGH 3-3-16 (INCLUSIVE)

The proposed subdivision was evaluated for conformance to the referenced sections of code
during the Tentative Map process.

The proposed development conforms with these sections of City code.

SECTION 3-3-17/ RESPONSIBILITY FOR PUBLIC IMPROVEMENTS

The subdivider shall be responsible for all required improvementsin conformance with this
section of City code.

SECTION 3-3-18 CONSTRUCTION PLANS

The subdivider has submitted plans to the city and state agencies for review to receive all
required permits in accordance with this section of City code. The plans have been approved by
City staff.

SECTION 3-3-19 CONSTRUCTION AND INSPECTION

The subdivider has submitted plans to the city and state agencies for review to receive al permits
in accordance with this section of City code.

SECTION 3-3-20 REQUIRED IMPROVEMENTS

The subdivider has submitted civil improvement plans which are in conformance with this
section of City code.

Civil improvements include curb, gutter, and sidewak as well as paving and utilities within the
Indian View Heights right-of-way.
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Final Map 15-19
Tower Hill Phase 3

SECTION 3-3-21 AGREEMENT TO INSTALL IMPROVEMENTS

The subdivider will be required to enter into a Performance Agreement to conform to this section
of City code.

SECTION 3-3-22 PERFORMANCE AND MAINTENANCE GUARANTEES

The subdivider will be required to provide a Performance and Maintenance Guarantee as
stipulated in the Performance Agreement in conformance with this section of City code.

SECTIONS 3-2-3, 3-2-4, 3-2-5(E), 3-2-5(G), AND 3-2-17

The proposed subdivision was evaluated for conformance to the referenced sections of code
during the Tentative Map process.

The proposed development conforms with these sections of City code.

SECTION 3-8 FLOODPLAIN MANAGEMENT:

This parcel isnot designated in a Special Flood Hazard Area (SFHA).
FINDINGS

1. TheFinal Map for Townhomes at Ruby View has been presented before expiration of the
subdivision proceedings in accordance with NRS 278.360(1)(a)(2) and City code.

2. TheFina Map isin conformance with the Tentative Map.

3. The proposed subdivision isin conformance with the Land Use and Transportation
Components of the Master Plan.

4. The proposed devel opment conforms with Sections 3-3-9 through 3-3-16 (inclusive).

5. The Subdivider shall be responsible for al required improvements in conformance with
Section 3-3-17 of City code.

6. The Subdivider has submitted construction plans in conformance with Section 3-3-18 of
City code.

7. The Subdivider has submitted plans to the city and state agencies for review to receive all
required permits in accordance with the requirements of Section 3-3-19 of City code.

8. The Subdivider has submitted construction plans which, having been found to bein
conformance with Section 3-3-20 of City code, have been approved by City steff.

9. The Subdivider will be required to enter into a Performance Agreement to conform to
Section 3-3-21 of City code.
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Final Map 15-19
Tower Hill Phase 3

10. The Subdivider will be required to provide a Performance and Maintenance Guarantee as

stipulated in the Performance Agreement in conformance with Section 3-3-22 of City
code.

11. The proposed development conforms to Sections 3-2-3, 3-2-4, 3-2-5(E), 3-2-5(G), and 3-

2-17 of City code.

12. The proposed development is in conformance with Section 3-8 of City code.

STAFF RECOMMENDATION:

Staff recommends this item be conditionally approved with the following conditions:

1.

The Developer shall execute a Performance and Maintenance Agreement in accordance
with Section 3-3-21 of City code. The Performance Agreement shall be secured in
accordance with Section 3-3-22 of City code. In conformance with Section 3-3-21 of
City code, the public improvements shall be completed within atime of no later than two
(2) years of the date of Final Map approval by the City Council unless extended as
stipulated in City code.

The Performance and Maintenance Agreement shall be approved by the City Council.

The Developer shall enter into the Performance and Maintenance Agreement within 30
days of approval of the Final Map by the City Council.

The Final Map for Townhomes at Ruby View is approved for 10 townhouse lots and 1
common lot.

The Utility Department will issue aWill Serve Letter for the subdivision.

Site disturbance shall not commence prior to approval of the project’s construction plans
by the Nevada Department of Environmental Protection.

Construction shall not commence prior to Fina Map approva by the City Council and
issuance of awill-serve letter by the City of Elko.

Conformance with the conditions of approval of the Tentative Map is required.

The Owner/Developer is to provide the appropriate contact information for the qualified
engineer and engineering firm contracted to oversee the project aong with the required
inspection and testing necessary to produce an As-Built for submittal to the City of Elko.
The Engineer of Record is to ensure all materials meet the latest edition of the Standard
Specifications for Public Works. All right-of-way and utility improvements are to be
certified by the Engineer of Record for the project.
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CITY OF ELKO Website: www.clkocity.com

Plannlng Department Email: planning(@elkocitynv gov

1751 College Avenue - Elko, Nevada 89801 - (775) 777-7160 - Fax (775) 777-7219

April 28, 2020

Kelly Builders, LLC

209 Raptor Court

Elko, NV 89801

VIA EMAIL: Kellybuilders@frontiernet.net

Re: Final Map No. 1-20
Dear Applicant/Agent:

Enclosed is a copy of the agenda for an upcoming Planning Commission meeting. Highlighted
on the agenda is the item or items that you have requested to be acted on at the meeting. Also
enclosed is pertinent information pertaining to your request. Please review this information
before the meeting.

The Planning Commission requests that you, or a duly appointed representative, be in attendance
at this meeting to address the Planning Commission. If you will not be able to attend the meeting
but wish to have a representative present, please submit a letter to the Planning Commission
authorizing this person to represent you at the meeting.

To participate in the virtual meeting on a computer, laptop, tablet or smart phone go to:
https://global.gotomeeting.com/join/906677325. You can also dial in using your phone at +1
(571) 317-3122. The Access Code for this meeting is 906-677-325

If you have any questions regarding this meeting, the information you received, or if you will not
be able to attend this meeting, please call me at your earliest convenience at (775) 777-7160.

Sincerely,
Shelby Archieta
Planning Technician

Enclosures

CC: Lana Carter, lanalcarter@live.com



March 3, 2020

Carter Engineering, LLC
Attn: Lana Carter

P.O. Box 794

Elko, NV 89803

City of Elko — Development Department
1755 College Avenue
Elko, NV 89801
Telephone: 775.777.7210
Facsimile: 775.777.7219

Re: Townhomes at Ruby View — Complete Submittal (Final Map 1-20)

Dear Ms. Carter:

The City of Elko has reviewed your Final Map application materials for the Townhomes at Ruby View
(submitted February 27, 2020) and has found them to be complete. We will now begin processing your
application by transmitting the materials to other City departments for their review. You may receive
further comments or corrections as these reviews progress.

I will keep you updated on the status of your application, but please feel free to contact me at (775) 777-

7217 if you have any questions.

Sincerely,

/ \// 18 z@"ﬁ;w o
Michele Rambo, AICP

Development Manager
mrambo@elkocitynv.gov

cc: High Desert Engineering, LLC
Attn: Bob Morley
640 Idaho Street
Elko, NV 83801

City of Elko — File




City of Elko — Development Department
1755 College Avenue
Elko, NV 89801
Telephone: 775.777.7210
Facsimile: 775.777.7219

January 2, 2020

Carter Engineering, LLC
Attn: Lana Carter

P.0O. Box 794

Elko, NV 89803

Re: Townhomes at Ruby View — Incomplete Submittal (Final Map 1-20)
Dear Ms. Carter:

The City of Elko has reviewed your Final Map application materials for the Townhomes at Ruby View
(submitted February 25, 2020) and has found it to be incomplete. Please have the surveyor revise the
Final Map to include the information listed below.

1. The subdivision tied to a section corner.
2. Llabel the western property line as City Limits.

Please resubmit the revised Final Map by March 9, 2020 to ensure sufficient time for other departments
to review and comment prior to the April 7, 2020 Planning Commission meeting. Please include in your
resubmittal a new PDF copy of the revised Final Map. As outlined in Section 3-3-5(C)(4), these revisions
must be received within 90-days of the original filing date (February 25, 2020), or the submittal will
automatically expire,

Please contact me at (775) 777-7217 if you have any questions.

Sincerely,

T D
/U{j ¥ 3% fom PN
Michele Rambo, AICP

Development Manager
mrambo@elkocitynv.gov

cC High Desert Engineering, LLC
Attn: Bob Morley
640 Idaho Street
Elko, NV 89801

City of Elko — File



Carter Engineering, LLC

Civil Engineering
P. O. Box 794

Elko, Nevada 89803
775-397-2531

Transmittal Letter

Date: February 25, 2020

To:  Cathy Laughlin, City Planner
City of Elko

1751 College Avenue
Elko, Nevada 89801

From: Lana L. Carter, P.E.
Carter Engineering, LLC

Regarding: The Town Homes at Ruby View - Final Map Submittal
Description of Attachments:

Application

Fee (Check 1596 - $1,025.00)

Lot Closure Calculations

Wall Calculations

Hydrology Study

Engineer’s Estimate

Soils Report

3 Copies of the Final Map (24”x36”)

3 Sets of the Construction Plans (24”x36”)

10 1 Set of the Final Map and Construction Plans (8.5”x11")
11.PDF copy of the entire submittal on a jump drive.

omwom.&wm—x

Remarks:
Hello Cathy,

Please accept the attached submittal for The Town Homes at Ruby View. It is my
understanding that the State submittal will be made after Planning Commission
approval and that it is desired to wait until then to prepare the State materials and
fees allowing any changes due to the City’s review process to be included within the
State submittal package. We reciate everyone’s help throughout this process.

Thanks - Lana L Carter

Cc:  Wade and Laura Kelly, Kelly Builders, LLC



CITY OF ELKO PLANNING DEPARTMENT
1751 College Avenue * Elko * Nevada * 89801
(775) 777-7160 * (775) 777-7219 fax

APPLICATION FOR FINAL PLAT APPROVAL

APPLICANT(S);IKeIIy Builders, LLC

MAILING ADDRESS:|209 Raptor Court, Elko Nevada 89801

PHONE NO (Home)| |(Business)775-777-3217

NAME OF PROPERTY OWNER (If different):|
(Property owner consent in writing must be provided)

MAILING ADDRESS: |

LEGAL DESCRIPTION AND LOCATION OF PROPER: F INVOLVED (Attach if necessary):
ASSESSOR’S PARCEL NO.:|001-530-026 Address|1553 Indian View Heights Drive

Lot(s), Block(s), &Subdivision |

Or Parcel(s) & File No. [Parcel 1 of file No. 707194

PROJECT DESCRIPTION OR PURPOSE: [10 Iot single family residential townhome developement with

|one remainder parcel as the common area
APPLICANT’S REPRESENTATIVE OR ENGINEER: [Lana L. Carter, P.E., Carter Engineering LLC

FILING REQUIREMENTS:

Complete Application Form: In order to begin processing the application, an application form
must be complete and signed. Complete applications are due at least 21 days prior to the next
scheduled meeting of the Elko City Planning Commission (meetings are the 15! Tuesday of
every month), and must include the following:
1. One .pdf of the entire application, and ten (10) 24” x 36" copies of the final plat folded to
a size not to exceed 9"x12” provided by a properly licensed surveyor, as well as one (1)
set of reproducible plans 8 2" x 11” in size and any required supporting data, prepared in
accordance with Section 3-3-8 of Elko City Code (see attached checklist).
2. Pre-Submission Requirements:
a. The final plat shall meet all requirements of the zoning district in which located,
and any necessary zoning amendment shall have been adopted by the Elko City
Council prior to filing of the final plat.
b. The final plat shall conform closely to the approved preliminary plat and be
prepared in accordance with the provisions of the City Subdivision Ordinance.
c. The final plat submittal shall include a letter signifying approval of utility easements
by all public utilities involved, and shall be so indicated by an affidavit on the map.
d. A complete set of construction plans for all public improvements associated with
the final plat shall have been approved or substantially approved by the City
Engineer.

Fee: $750.00 + $25.00 per lot including remainder parcels; non-refundable.

Other Information: The applicant is encouraged to submit other information and documentation

to support the request. I rﬁ\p!m
Revised 1/24/18 -c8 9 5 2020 Page 1
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Final Plat Checklist as per Elko City Code 3-3-8

Identification Data

v Subdivision Name
L Location and Section, Township and Range
Vd ' Name, address and phone number of subdivider
o il Name, address and phone number of engineer/surveyor
S Scale, North Point and Date of Preparation
L- Location maps
Survey Data (Required)
v Boundaries of the Tract fully balanced and closed
e } Any exception within the plat boundaries
{,.r'/ The subdivision is to be tied to a section corner
N'/ 42 Location and description of all physical encroachments

Descriptive Data

[

Street Layout, location, widths, easements

‘J/ n All drainageways, designated as such
L All utility and public service easements
== Location and dimensions of all lots, parcels
,/-”/ Residential Lots shall be numbered consecutively
— All sites to be dedicated to the public and proposed use
L Location of all adjoining subdivisions with name date, book and page
L Any private deed restrictions to be imposed upon the plat

Dedication and Acknowledgment

Statement of dedication for items to be dedicated

\\

Execution of dedication ackowledged by a notary public

Additional |

=

format

ion

[

S

Street CL, and Monuments identified

_—
i

N

Street CL and width shown on map

Location of mounuments used to determine boudaries

Each city boundary line crossing or adjoing the subdivision

N

Section lines crossing the subdivision boundaries

City Engineer to Check

Closure report for each of the lots

Civil Improvement plans

W

Estimate of quantities required to complete the improvements

Required Certifications

All parties having record title in the land to be subdivided

Offering for dedication

Clerk of each approving governing body

Easements

Surveyor's Certificate

City Engineer

State Health division

State Engineer

AT

Division of Water Resources

City Council

Revised 1/24/18
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By My Signature below:

~ | consent to having the City of Elko Staff enter on my property for the sole purpose of
Inspection of said property as part of this application process.

] object to having the City of Elko Staff enter onto my property as a part of their review of

this application. (Your objection will not affect the recommendation made by the staff or the final determination
made by the City Planning Commission or the City Council.)

)ﬁ | acknowledge that submission of this application does not imply approval of this request by

the City Planning Department, the City Planning Commission and the City Council, nor does it in
and of itself guarantee issuance of any other required permits and/or licenses.

| acknowledge that this application may be tabled until a later meeting if either | or my

designated representative or agent is not present at the meeting for which this application is
scheduled.

,@. | acknowledge that, if approved, | must provide an AutoCAD file containing the final

subdivision layout on NAD 83 NV East Zone Coordinate System to the City Engineering
Department when requesting final map signatures for recording.

| have carefully read and completed all questions contained within this application to the
best of my ability.

Applicant / Agent \/UAM Keily
(Pleade print or type)

Mailing Address 0% Paficd T
Street Address or P.O. Box

City, State, Zip Code

Phone Number: 770 ~73Y -/23<

Email address: K&/ )‘ Lu lEHS fG JFr?é 17 77 e 4787

SIGNATURE: //ﬂg //;////4

FOR OFFICE

File No.: I’Z“ Date Filed: 2=Zj25‘ ZZ(} Fee Paid:

(o]¢]
ONLY (10 Lets +Common Area) K25 = ez 2:35% 0o

2500 Qi 1501,

é
o
Ql
O
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US DEPT OF THE INTERIOR

FOUND 1974 BLM

2 BRASS CAP WAHRENBROCK
3 FILE NO. 117657
NN Q/
W=
& (& N /
2% \ A THIS FINAL PLAT IS APPROVED BY THE DIVISION OF WATER RESOURCES OF THE KNOWN OF ALL MEN BY THESE PRESENTS THAT THE UNDERSIGNED, KELLY
DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES CONCERNING WATER
3 - QUANTITY, SUBJECT TO REVIEW OF APPROVAL ON FILE IN THIS OFF1CE BUILDERS, LLC, A NEVADA LIMITED LIABILITY COMPANY, BEING THE OWNER OF
v ' ' THOSE PARCELS AS SHOWN ON THIS MAP, DOES HEREBY CONSENT TO THE
Q PREPARATION AND RECORDATION OF THIS MAP AND OFFER FOR DEDICATION ALL
4 & OF THE RIGHTS OF WAY AND EASEMENTS FOR PUBLIC ACCESS, PUBLIC UTILITY
2y § y NEVADA DIVISION OF WATER RESOURCES DATE AND DRAINAGE PURPOSES AS DESIGNATED HEREON. IN WITNESS |, SET MY HAND
U S ON THE DATE SHOWN.
é\/; (‘,l“ KELLY BUILDERS, LLC
N '%}o JJJ APPROVAL — NEVADA DIVISION OF ENVIRONMENTAL PROTECTION
I '9)&\ AN BY: WADE JAMES KELLY, MANAGING MEMBER DATE
X! O N\ THIS FINAL PLAT IS APPROVED BY THE NEVADA DIVISION OF ENVIRONMENTAL
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Agenda Item # 1.B.2

9.

Elko City Planning Commission
Agenda Action Sheet

Review, consideration and possible approval of Final Map No. 2-20, filed by
Koinonia Development, LP, for the development of a subdivision entitled Mountain
View Townhomes — Unit 1 involving the proposed division of approximately 1.00
acres of property into 12 townhouse lots for residential development and 1 common
lot approximately 26,784 sq. ft. in area and 1 remainder parcel approximately 2.38
acres in size, within the CT (Commercial Transitional) Zoning District, and matters
related thereto. FOR POSSIBLE ACTION

Meeting Date: May 5, 2020

Agenda Category: NEW BUSINESS

Time Required: 15 Minutes

Background Information: Subject property is located on the south side of N 5" Street
at the intersection of Mary Way. (APN 001-610-096, 001-610-097, 001-610-098, 001-
610-099, and a portion of 001-610-075)

Business Impact Statement: Not Required

Supplemental Agenda Information: Application and Staff Report

Recommended Motion: Recommend that the City Council accept, on behalf of the
public, the parcels of land offered for dedication for public use in conformity with
the terms of the offer of dedication; that the final map substantially complies with
the tentative map; that the City Council approve the agreement to install
improvements in accordance with the approved construction plans that satisfies the
requirements of Title 2 Chapter 3, and conditionally approve Final Map 2-20 with
findings and conditions listed in the Staff Report dated April 20, 2020.

Findings: See Staff Report dated April 20, 2020

10. Prepared By: Michele Rambo, AICP, Development Manager

11. Agenda Distribution: Koinonia Development, LP

Attn: John Smales

207 Brookwood Drive
Elko, NV 89801
johnskoinonia@gmail.com

High Desert Engineering, LLC
Attn: Tom Ballew
tcballew@frontiernet.net

Created on 4/10/2020 Planning Commission Action Sheet



STAFF COMMENT FLOW SHEET
PLANNING COMMISSION AGENDA DATE: 525
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X City of Elko

x 1751 College Avenue
X Elko, NV 89801
** (775) 777-7160

FAX (775) 777-7119

CITY OF ELKO STAFF REPORT

REPORT DATE: April 20, 2020

PLANNING COMMISSION DATE: May 5, 2020

AGENDA ITEM NUMBER: 1.B.2

APPLICATION NUMBER: Final Map 2-20

APPLICANT: Koinonia Development, LP
PROJECT DESCRIPTION: Mountain View Townhomes - Unit 1

A Final Map for the divison of approximately 1.00 acre into 12 townhouse lots for
residential development and 1 common lot approximately 26,784 sq. ft. in area and 1
remainder parcel approximately 2.38 acresin size, within a CT (Commercial Transitional)
zoning district.

STAFF RECOMMENDATION:

RECOMMEND CONDITIONAL APPROVAL, subject to findings of fact, and conditions as stated
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Final Map 15-19
Tower Hill Phase 3

in this report.

PROJECT INFORMATION

PARCEL NUMBER: 001-610-096, 001-610-097, 001-610-098, 001-610-

099, and a portion of 001-610-075

PARCEL SIZE: 3.24 Acres— Approved Tentative Map

1.00 Acre — Proposed Unit 1

EXISTING ZONING: (CT) Commercia Transitional

MASTER PLAN DESIGNATION: (MU-NGHBHD) Mixed-Use Neighborhood

EXISTING LAND USE: Vacant

BACKGROUND:

1.

»

The Final Map for Mountain View Townhomes-Unit 1has been presented before
expiration of the subdivision proceedings in accordance with NRS 278.360(1)(a)(2) and
City code.

The Planning Commission reviewed and recommended a conditional approval to the City
Council on the Mountain View Townhomes Tentative Map.

The City Council conditionally approved the Mountain View Townhomes Tentative
Map.

The subdivision is located on APNs 001-610-096, 001-610-097, 001-610-098, 001-610-
099, and a portion of 001-610-075 (being purchased from the City of Elko).

5. The proposed overall subdivision consists of 44 residential lots and 1 common |ot.
6. Thetotal subdivided areais approximately 3.24 acres.

7.
8
9.
1

The proposed density is 13.58 units per acre.

. No public streets are being dedicated as part of this subdivision.

Drainage and utility easements are provided along all lot lines.

0. The property is located on the south side of N 5™ Street at the intersection of Mary Way.

NEIGHBORHOOD CHARACTERISTICS:

The property is surrounded by:

Northwest: Commercia (C) / Developed

Northeast: Residential Mobile Home (RMH) / Devel oped
Southwest: Public/Quasi-Public (PQP) / Devel oped
Southeast: Commercial (C) / Developed

PROPERTY CHARACTERISTICS:

The property is an undeveloped commercial parcel.

The site abuts previous residential development to the northeast, commercial buildings on
the northwest and southeast, and Mountain View Park on the southwest.

The parcel is generdly flat, but has some significant slope in the southwest corner, which
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Final Map 15-19
Tower Hill Phase 3

has been incorporated into the tentative map design.
The property will be accessed by two driveways off of N 5" Street.

APPLICABLE MASTER PLAN AND CITY CODE SECTIONS:

City of Elko Master Plan — Land Use Component

City of Elko Master Plan — Transportation Component

City of Elko Redevelopment Plan

City of Elko Wellhead Protection Plan

City of Elko Zoning — Section 3-3-7 Final Map State (Stage I11)

City of Elko Zoning — Section 3-3-8 Content and Format of Final Map Submittal

City of Elko Zoning — Section 3-3-9 to 3-3-16 (Inclusive) Subdivision Design Standards
City of Elko Zoning — Section 3-3-17 to 3-3-22 (Inclusive) Public Improvements/
Guarantees

City of Elko Zoning — Section 3-2-3, 3-2-4, 3-2-5(E), 3-2-5(G), and 3-2-17 Zoning Code
Standards

City of Elko Zoning — Section 3-8 Flood Plain Management

MASTER PLAN - Land use:

Conformance with the Land Use component of the Master Plan was evaluated with review and
approval of the Tentative Map. The Final Map is in conformance with the Tentative Map.

Therefore, the proposed subdivision isin conformance with the Land Use Component of the
Master Plan.

MASTER PLAN - Transportation:

Conformance with the Transportation component of the Master Plan was evaluated with review
and approval of the Tentative Map. The Final Map isin conformance with the Tentative Map.

Therefore, the proposed subdivision isin conformance with the Transportation Component of the
Master Plan.

ELKO REDEVELOPMENT PLAN:

The property is not located within the redevelopment area.

ELKOWELLHEAD PROTECTION PLAN:

The property is located within the 20-year capture zone for several City of Elko wells.
Development of the siteis required to be connected to a programmed sewer system and all street
drainage will be directed to a storm sewer system.

Asthe project isdesigned, it does not present a hazard to City wells.

SECTION 3-3-7 FINAL MAP STAGE (STAGE I11):

Pre-submission Requirements (C)(1) — The Fina Map is in conformance with the zone
requirements.

Pre-submission Requirements (C)(2) — The proposed Final Map conforms to the Tentative
Map.
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Final Map 15-19
Tower Hill Phase 3

SECTION 3-3-8 CONTENT AND FORMAT OF FINAL MAP SUBMITTAL:

A. Form and Content — The Final Map conforms to the required size specifications and
provides the appropriate affidavits and certifications.
B. Identification Data
1. TheFina Map identifies the subdivision and provides its location by section,
township, range, and county.
2. TheFina Map was prepared by a properly licensed surveyor.
3. TheFina Map provides a scale, north arrow, and date of preparation.
C. Survey Data
1. Theboundaries of the subdivision are fully balanced and closed.
2. Any exceptions are noted on the Final Map.
3. TheFina Map istied to a section corner.
4. Thelocation and description of any physical encroachments upon the boundary of
the subdivision are noted on the Final Map.
D. Descriptive Data
1. The name, right-of-way lines, courses, lengths, and widths of al streets and
easements are noted on the Final Map.
2. All drainage ways are noted on the Final Map.
3. All utility and public service easements are noted on the Final Map.
4. Thelocation and dimensions of al lots, parcels, and exceptions are shown on the
Final Map.
5. All residentia lots are numbered consecutively on the Final Map.
6. There are no sites dedicated to the public shown on the Final Map.
7. Thelocations of adjoining subdivisions are noted on the Final Map with required
information.
8. There are no deed restrictions proposed.
E. Dedication and Acknowledgment
1. The owner’s certificate has the required dedication information for all easements
and right-of-ways.
2. The execution of dedication is acknowledged with space to be certified by a
notary public.
F. Additiona Information
1. All centerline monuments for streets are noted as being set on the Final Map.
2. The centerline and width of each right-of-way is noted on the Final Map.
3. TheFina Map indicates the location of monuments that will be set to determine
the boundaries of the subdivision.
4. Thelength and bearing of each lot lineisidentified on the Final Map.
5. TheFina Map is not located adjacent to a city boundary.
6. The Fina Map identifies the location of the section lines nearest the property.
G. City to Check
1. Closure calculations have been provided. Civil improvement plans have been
approved. Drainage plans have been approved. An engineer’s estimate has been
provided.
2. Thelot closures are within the required tolerances.
H. Required Certifications
1. The Owner’s Certificate is shown on the Final Map.
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Final Map 15-19
Tower Hill Phase 3

2. The Owner’s Certificate offers for dedication all right-of-ways shown on the Final
Map.

3. A Clerk Certificateis shown on the Final Map, certifying the signature of the City
Council.

4. The Owner’s Certificate offers for dedication all easements shown on the Final
Map.

5. A Surveyor’s Certificate is shown on the Final Map and provides the required
language.

6. The City Engineer’s Certificate is shown on the Final Map.

7. A certificate from the Nevada Division of Environmental Protection is provided
with the required language.

8. Theengineer of record has submitted the Tentative Map and construction plans to
the state, but no written approval has been received.

9. A certificate from the Division of Water Resources is provided on the Fina Map
with the required language.

10. The construction plans identify the required water meters for the subdivision.

SECTION 3-3-9 THROUGH 3-3-16 (INCLUSIVE)

The proposed subdivision was evaluated for conformance to the referenced sections of code
during the Tentative Map process.

The proposed development conforms with these sections of City code.

SECTION 3-3-17/ RESPONSIBILITY FOR PUBLIC IMPROVEMENTS

The subdivider shall be responsible for al required improvementsin conformance with this
section of City code.

SECTION 3-3-18 CONSTRUCTION PLANS

The subdivider has submitted plans to the city and state agencies for review to receive all
required permits in accordance with this section of City code. The plans have been approved by
City staff.

SECTION 3-3-19 CONSTRUCTION AND INSPECTION

The subdivider has submitted plans to the city and state agencies for review to receive all permits
in accordance with this section of City code.

SECTION 3-3-20 REQUIRED IMPROVEMENTS

The subdivider has submitted civil improvement plans which are in conformance with this
section of City code.

Civil improvements include curb, gutter, and sidewak as well as paving and utilities within the
N 5thn Street right-of-way.
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Final Map 15-19
Tower Hill Phase 3

SECTION 3-3-21 AGREEMENT TO INSTALL IMPROVEMENTS

The subdivider will be required to enter into a Performance Agreement to conform to this section
of City code.

SECTION 3-3-22 PERFORMANCE AND MAINTENANCE GUARANTEES

The subdivider will be required to provide a Performance and Maintenance Guarantee as
stipulated in the Performance Agreement in conformance with this section of City code.

SECTIONS 3-2-3, 3-2-4, 3-2-5(E), 3-2-5(G), AND 3-2-17

The proposed subdivision was evaluated for conformance to the referenced sections of code
during the Tentative Map process.

The proposed development conforms with these sections of City code.

SECTION 3-8 FLOODPLAIN MANAGEMENT:

This parcel isnot designated in a Special Flood Hazard Area (SFHA).
FINDINGS
1. TheFinal Map for Mountain View Townhomes — Unit 1 has been presented before
expiration of the subdivision proceedings in accordance with NRS 278.360(1)(a)(2) and
City code.
2. TheFina Map isin conformance with the Tentative Map.

3. The proposed subdivision isin conformance with the Land Use and Transportation
Components of the Master Plan.

4. The proposed devel opment conforms with Sections 3-3-9 through 3-3-16 (inclusive).

5. The Subdivider shall be responsible for al required improvements in conformance with
Section 3-3-17 of City code.

6. The Subdivider has submitted construction plans in conformance with Section 3-3-18 of
City code.

7. The Subdivider has submitted plans to the city and state agencies for review to receive all
required permits in accordance with the requirements of Section 3-3-19 of City code.

8. The Subdivider has submitted construction plans which, having been found to bein
conformance with Section 3-3-20 of City code, have been approved by City staff.
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Final Map 15-19
Tower Hill Phase 3

The Subdivider will be required to enter into a Performance Agreement to conform to
Section 3-3-21 of City code.

10. The Subdivider will be required to provide a Performance and Maintenance Guarantee as

stipulated in the Performance Agreement in conformance with Section 3-3-22 of City
code.

11. The proposed development conforms to Sections 3-2-3, 3-2-4, 3-2-5(E), 3-2-5(G), and 3-

2-17 of City code.

12. The proposed development isin conformance with Section 3-8 of City code.

STAFF RECOMMENDATION:

Staff recommends this item be conditionally approved with the following conditions:

1.

The Developer shall execute a Performance and Maintenance Agreement in accordance
with Section 3-3-21 of City code. The Performance Agreement shall be secured in
accordance with Section 3-3-22 of City code. In conformance with Section 3-3-21 of
City code, the public improvements shall be completed within atime of no later than two
(2) years of the date of Final Map approval by the City Council unless extended as
stipulated in City code.

The Performance and Maintenance Agreement shall be approved by the City Council.

The Developer shall enter into the Performance and Maintenance Agreement within 30
days of approval of the Final Map by the City Council.

The Final Map for Mountain View Townhomes — Unit 1 is approved for 12 townhouse
lots and 1 common lot.

The Utility Department will issue a Will Serve Letter for the subdivision.

Site disturbance shall not commence prior to approval of the project’s construction plans
by the Nevada Department of Environmental Protection.

Construction shall not commence prior to Fina Map approva by the City Council and
issuance of awill-serve letter by the City of Elko.

Conformance with the conditions of approval of the Tentative Map is required.

The Owner/Developer is to provide the appropriate contact information for the qualified
engineer and engineering firm contracted to oversee the project aong with the required
inspection and testing necessary to produce an As-Built for submittal to the City of Elko.
The Engineer of Record is to ensure all materials meet the latest edition of the Standard
Specifications for Public Works. All right-of-way and utility improvements are to be
certified by the Engineer of Record for the project.

Page 7 of 8



Final Map 15-19
Tower Hill Phase 3

10. Fire Department Turnaround to be constructed to 2018 IFC Appendix D 102.1 Access
and Loadina...approved drivina surface capable of supporting the imposed load of fire
apparatus weighing up to 75,000 pounds.

11. Fire department turn around be labeled as “FIRE DEPARTMENT TURN-AROUND
ACCESS EASEMENT”.

Page 8 of 8



CITY OF ELKO Website: www.elkocity.com

Pla nn i ng Depa rtm e nt Email: planning@elkocitynv.gov

1751 College Avenue - Elko, Nevada 89801 - (775) 777-7160 - Fax (775) 777-7219

April 28, 2020

Koinonia Development, LP

207 Brookwood Drive

Elko, NV 89801

VIA EMAIL: clkoluke(@gmail.com

Re: Final Map No. 2-20
Dear Applicant/Agent:

Enclosed is a copy of the agenda for an upcoming Planning Commission meeting. Highlighted
on the agenda is the item or items that you have requested to be acted on at the meeting. Also
enclosed is pertinent information pertaining to your request. Please review this information
before the meeting,.

The Planning Commission requests that you, or a duly appointed representative, be in attendance
at this meeting to address the Planning Commission. If you will not be able to attend the meeting
but wish to have a representative present, please submit a letter to the Planning Commission
authorizing this person to represent you at the meeting.

To participate in the virtual meeting on a computer, laptop, tablet or smart phone go to:
https://global.gotomeeting.com/join/906677325. You can also dial in using your phone at +1
(571) 317-3122. The Access Code for this meeting is 906-677-325

[f you have any questions regarding this meeting, the information you received, or if you will not
be able to attend this meeting, please call me at your earliest convenience at (775) 777-7160.

Sincerely,

Duidey Al

Shelby Archuleta
Planning Technician

Enclosures

CC: High Desert Engineering, Tom Ballew, tcballew (@ {rontiernet.nct




CITY OF ELKO PLANNING DEPARTMENT

1751 College Avenue * Elko * Nevada * 89801
(775) 777-7160 * (775) 777-7119 fax

APPLICATION FOR FINAL PLAT APPROVAL

APPLICANT(s): Koinonia Development, LP

MAILING ADDRESS: 207 Brookwood Drive, Elko, NV_89801

PHONE NO (Home) (Business)_(775) 303-8492
NAME OF PROPERTY OWNER (If different): same

(Property owner consent in writing must be provided)
MAILING ADDRESS: same
LEGAL DESCRIPTION AND LOCATION OF PROPERTY INVOLVED (Attach if necessary):
ASSESSOR’S PARCEL NO.:__ 001-610-096, 097, 098 & 099 Address __ N/A
Lot(s), Block(s), &Subdivision
Or Parcel(s) & File No. __ Adjusted Parcels 1,2 & 3, File 765673 & Parcel 4, File 416535
PROJECT DESCRIPTION OR PURPOSE: 12 Lot Single Family Residential Subdivision

APPLICANT’S REPRESENTATIVE OR ENGINEER: High Desert Engineering, LLC

FILING REQUIREMENTS:

Complete Application Form: In order to begin processing the application, an application form
must be complete and signed. Complete applications are due at least 21 days prior to the next
scheduled meeting of the Elko City Planning Commission (meetings are the 15t Tuesday of
every month), and must include the following:

1. One .pdf of the entire application, and ten (10) 24” x 36" copies of the final plat folded to a
size not to exceed 9"x12” provided by a properly licensed surveyor, as well as one (1) set
of reproducible plans 8 2" x 11" in size and any required supporting data, prepared in
accordance with Section 3-3-8 of Elko City Code (see attached checklist).

2. Pre-Submission Requirements:

a. The final plat shall meet all requirements of the zoning district in which located,
and any necessary zoning amendment shall have been adopted by the Elko City

Council prior to filing of the final plat.

b. The final plat shall conform closely to the approved preliminary plat and be
prepared in accordance with the provisions of the City Subdivision Ordinance.

c. The final plat submittal shall include a letter signifying approval of utility easements
by all public utilities involved, and shall be so indicated by an affidavit on the map.

d. A complete set of construction plans for all public improvements associated with

the final plat shall have been approved or substantially approved by the City
Engineer.

| Fee: $750.00 + $25.00 per lot including remainder parcels; non-refundable.

Other Information: The applicant is encouraged to submit other information and documentation

to support the request. jEC EIVED

Revised 1/24/18 MAR 17 2020 Page 1




Final Plat Checklist 3-3-8

Identification Data

'

Subdivision Name

Location and Section, Township and Range

Name, address and phone number of subdivider

Name, address and phone number of engineer/surveyor

Scale, North Point and Date of Preparation

STV N

Location maps

Survey Data (Required)

—

Boundaries of the Tract fully balanced and closed

[

Any exception within the plat boundaries

F

The subdivision is to be tied to a section corner

e

Location and description of all physical encroachments

Descriptive Data

Street Layout, location, widths, easements

L All drainageways, designated as such
e All utility and public service easements

& Location and dimensions of all lots, parcels

£ Residential Lots shall be numbered consecutively

e All sites to be dedicated to the public and proposed use

Location of all adjoining subdivisions with name date, book and page |

Any private deed restrictions to be imposed upon the plat

Dedication and Acknowledgment

L

Statement of dedication for items to be dedicated

=

Execution of dedication ackowledged by a notary public

Additional Inform

ation

e Street CL, and Monuments identified

L Street CL and width shown on map

e Location of mounuments used to determine boudaries

e Each city boundary line crossing or adjoing the subdivision

Section lines crossing the subdivision boundaries

City Engineerto C

heck

F

Closure report for each of the lots

—

Civil Improvement plans

P

Estimate of quantities required to complete the improvements

Required Certifications

o All parties having record title in the land to be subdivided
e Offering for dedication

o Clerk of each approving governing body

il Easements

il Surveyor's Certificate

e City Engineer

e State Health division

il State Engineer

& Division of Water Resources

City Council

Revised 1/24/18

Page 2



By My Signature below:

| consent to having the City of Elko Staff enter on my property for the sole purpose of
inspection of said property as part of this application process.

] 1 objectto having the City of Elko Staff enter onto my property as a part of their review of
this application. (Your objection will not affect the recommendation made by the staff or
the final determination made by the City Planning Commission or the City Council.)

X acknowledge that submission of this application does not imply approval of this request by

the City Planning Department, the City Planning Commission and the City Council, nor does it in
and of itself guarantee issuance of any other required permits and/or licenses.

| acknowledge that this application may be tabled until a later meeting if either | or my
designated representative or agent is not present at the meeting for which this application is
scheduled.

X acknowledge that, if approved, | must provide an AutoCAD file containing the final

subdivision layout on NAD 83 NV East Zone Coordinate System to the City Engineering
Department when requesting final map signatures for recording.

Xl 1 have carefully read and completed all questions contained within this application to the
best of my ability.

Applicant / Agent: Koinonia Development, LP — Contact: Luke Fitzgerald
(Please print or type)

Mailing Address: 207 Brookwood Drive
Street Address or P.O. Box
Elko, NV 89801
City, State, Zip Code

Phone Number: (775) 303-8492
Email address: elko!uke@gﬂ@&om
SIGNATURE: z =
FOR OFFICE USE ONLY | 10t5  Common 1 Rewder= Py
File No.: _7-20 _ Date Filed: jlli}ho Fee Paid:\B],D:}B 95 I$l 100 +&§§€-—*
Off15580 QU 1558 7100

Revised 1/24/18 Page 3



Thomas C. Ballew, P.E., P.L.S.
Robert E. Morley, P.L.S.
Duane V. Merrill, P.L.S.

Cathy Laughlin, City Planner
City of Elko

1751 College Avenue

Elko, NV 89801

Dear Cathy,

——

HIGH &
DESERT
ENGINEERING

LLC \la

March 17, 2020

Consulting Civil Engineering
Land Surveying
Water Rights

RECEIVED
MAR 1 7 2020

Re: Mountain View Town Homes

Unit 1

Enclosed please find the following items regarding the above referenced project:

Application for Final Plat Approval.
Ten (10) 24”x36” copies of the proposed Final Plat Map.
Two (2) 24”x36” copies of the Site Construction Drawings
One (1) copy of the subdivision lot calculations.
One (1) copy of the Public Improvement Estimate
Check in the amount of $1,075.00 for the Final Plat review tee (payee City of Elko).

Pdf copies of the documents listed above will be transmitted to you.

Please fecl free to contact me if you have any questions regarding this matter.

enclosures

Sincerely,

HIGH DESERT Engineering, L.LC

‘homas C. Ballew,

ce Luke Fitzgerald, Koinonia Development, LP

640 Idaho Street  *  Elko, Nevada, 89801

hdeng(@frontiernet.net

*(775) 7384053 * Fax (775) 753-7693
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< Yp NEW 5 WIDE PUBLIC UTILITY N 575046 W 318.05 ZONING — COMMERCIAL
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;‘(% a_\_ LAND SURVEYOR'S CERTIFICATE:
20’
= I, THOMAS C. BALLEW, A PROFESSIONAL LAND SURVEYOR LICENSED IN THE STATE OF NEVADA,
APN 001-610-075 CERTIFY THAT:
PARCEL 1, FILE 394240 (AMENDED)
CITY OF ELKO, NEVADA
1. THIS PLAT REPRESENTS THE RESULTS OF A SURVEY CONDUCTED UNDER MY SUPERVISION
MOUNTAIN VIEW PARK AND DIRECTION AT THE INSTANCE KOINONIA DEVELOPMENT, LP.
= o] ZONING — PUBLIC, QUAS! PUBLIC
N 5750°46" W 455.77" 2. THE LANDS SURVEYED LIE WITHIN SECTION 9, TOWNSHIP 34 NORTH, RANGE 55 EAST,
W 5 WOE PUBLIC UTLITY M.D.B.& M., AND THE SURVEY WAS COMPLETED ON THE ____ DAY OF __________,
& DRAINAGE EASEMENT 20 .
3. THIS PLAT COMPLIES WITH THE APPLICABLE STATE STATUTES AND ANY LOCAL
ORDINANCES IN EFFECT ON THE DATE THAT THE GOVERNING BODY GAVE ITS FINAL
APPROVAL.
4. THE MONUMENTS DEPICTED ON THE PLAT ARE OF THE CHARACTER SHOWN, OCCUPY THE
POSITIONS INDICATED HEREON AND ARE SUFFICIENT TO ENABLE THIS SURVEY TO BE
RETRACED.
S0/ 0 S0/ 100’ 150’ 200’

OWNER’S CERTIFICATE:

KNOWN OF ALL MEN BY THESE PRESENTS THAT KOINONIA DEVELOPMENT, LP, A NEVADA LIMITED
PARTNERSHIP, BEING THE OWNER OF THOSE PARCELS AS SHOWN ON THIS MAP, DOES HEREBY
CONSENT TO THE PREPARATION AND FILING OF THIS MAP AND OFFERS FOR DEDICATION ALL OF THE
EASEMENTS FOR PUBLIC ACCESS, PUBLIC UTILITY AND PUBLIC DRAINAGE PURPOSES AS DESIGNATED
HEREON. IN WITNESS I, LUKE FITZGERALD, PRESIDENT OF KOINONIA CONSTRUCTION, INC., GENERAL
PARTNER OF KOINONIA DEVELOPMENT, LP, SET MY HAND ON THE DATE SHOWN.

KOINONIA DEVELOPMENT, LP
BY: KOINONIA CONSTRUCTION, INC., GENERAL PARTNER

BY: LUKE FITZGERALD, PRESIDENT DATE
STATE OF NEVADA )
) S.S.
COUNTY OF ELKO )
THIS INSTRUMENT WAS ACKNOWLEDGED BEFORE ME ON THE ____ DAY OF ,
20___ , BY LUKE FITZGERALD, PRESIDENT OF KOINONIA CONSTRUCTION, INC., GENERAL PARTNER OF

KOINONIA DEVELOPMENT, LP.

NOTARY PUBLIC IN AND FOR ELKO COUNTY, NEVADA

MY COMMISSION EXPIRES:

APPROVAL — PUBLIC UTILITY EASEMENTS

THE PUBLIC UTILITY EASEMENTS, AS DESIGNATED HEREON, ARE APPROVED BY THE RESPECTIVE PUBLIC
UTILITIES EXECUTING BELOW.

FRONTIER COMMUNICATIONS DATE
SIERRA PACIFIC POWER COMPANY d/b/a NV ENERGY DATE
SOUTHWEST GAS CORPORATION DATE
ZITO MEDIA DATE

ASSESSOR’S CERTIFICATE:

I, KATRINKA RUSSELL, CERTIFY THAT THE ASSESSOR'S PARCEL NUMBER SHOWN ON THIS PLAT IS
CORRECT AND THAT THE PROPOSED PARCELS ARE A DIVISION OF SAID ASSESSOR'S PARCEL NUMBER

ELKO COUNTY ASSESSOR DATE

TREASURER'S CERTIFICATE:

I, CHERYL PAUL, CERTIFY THAT ALL PROPERTY TAXES ON ASSESSOR'S PARCEL NUMBER
HAVE BEEN PAID FOR THIS FISCAL YEAR.

ELKO COUNTY TREASURER DATE

APPROVAL — NEVADA DIVISION OF WATER RESOURCES

THIS FINAL MAP IS APPROVED BY THE DIVISION OF WATER RESOURCES OF THE DEPARTMENT OF
CONSERVATION AND NATURAL RESOURCES CONCERNING WATER QUANTITY SUBJECT TO REVIEW OF
APPROVAL ON FILE AT THIS OFFICE.

NEVADA DIVISION OF WATER RESOURCES DATE

APPROVAL — NEVADA DIVISION OF ENVIRONMENTAL PROTECTION

THIS FINAL MAP IS APPROVED BY THE NEVADA DIVISION OF ENVIRONMENTAL PROTECTION OF THE
DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES. THIS APPROVAL CONCERNS SEWAGE
DISPOSAL, WATER POLLUTION, WATER QUALITY AND WATER SUPPLY FACILITIES AND IS PREDICATED
UPON PLANS FOR A PUBLIC WATER SUPPLY AND A COMMUNITY SYSTEM FOR DISPOSAL OF SEWAGE.

NEVADA DIVISION OF ENVIRONMENTAL PROTECTION
BUREAU OF WATER POLLUTION CONTROL

DATE

NOTES:

1. BASIS OF BEARINGS — NEVADA STATE PLANE COORDINATE SYSTEM, EAST ZONE, NAD83, USING
THE LOCAL COMBINED SCALE FACTOR ESTABLISHED BY THE CITY OF ELKO.

BASIS OF ELEVATIONS — NAVDSS.

SUBDIVISION AREAS ARE AS FOLLOWS:

TOWNHOUSE LOTS: 16,877 SF 0.387 ACRES
REMAINDER LOT: 97,476 SF 2.238 ACRES
COMMON AREA: 26,784 SF 0.615 ACRES
DEDICATED STREETS: 0 SF 0.000 ACRES
TOTAL SUBDIVISION: 141,136 SF 3.240 ACRES

ALL EXISTING EASEMENTS, LOCATED WITHIN THE BOUNDARIES OF THIS SUBDIVISION ARE HEREBY
REMOVED AND REPLACED WITH THE EASEMENTS SHOWN AND AS DESCRIBED BELOW.

A PUBLIC UTILITY EASEMENT IS HEREBY GRANTED SPECIFICALLY TO NV ENERGY WITHIN EACH
PARCEL FOR THE EXCLUSIVE PURPOSE OF INSTALLING AND MAINTAINING UTILITY SERVICE
FACILITIES TO THAT PARCEL, WITH THE RIGHT TO EXIT THAT PARCEL WITH SAID UTILITY
FACILITIES FOR THE PURPOSE OF SERVING ADJACENT PARCELS, AT LOCATIONS MUTUALLY
AGREED UPON BY THE OWNER OF RECORD AT THE TIME OF INSTALLATION AND THE UTILITY
COMFPANY.

A PUBLIC UTILITY EASEMENT IS HEREBY GRANTED SPECIFICALLY TO SOUTHWEST GAS CORP.
WITHIN EACH PARCEL FOR THE EXCLUSIVE PURPOSE OF INGRESS/EGRESS, INSTALLING,
MAINTAINING, INSPECTING AND REPAIRING UTILITY FACILITIES WHICH PROVIDE SERVICE TO THAT
PARCEL, WMITH THE RIGHT TO EXIT THAT PARCEL WITH ADDITIONAL UTILITY FACILITIES FOR THE
PURPOSE OF SERVING ADJACENT PARCELS. RIGHTS ARE ALSO GRANTED TO USE EXISTING
PUBLIC RIGHTS—OF—WAY FOR THE PURPOSE OF MAINTAINING, INSTALLING, INSPECTING AND
REPAIRING SAID UTILITY FACILITIES.

THIS MAP SUBDIVIDES ADJUSTED PARCELS NO. 1, NO. 2 AND NO. 3 AS SHOWN ON THE
BOUNDARY LINE ADJUSTMENT RECORD OF SURVEY FOR KOINONIA DEVELOPMENT, LP AND THE
CITY OF ELKO, NEVADA FILED IN THE OFFICE OF THE ELKO COUNTY RECORDER, ELKO, NEVADA,
AT FILE NUMBER 765673; AND PARCEL NO. 4 AS SHOWN ON THE PARCEL MAP FOR NORTH VI,
A GENERAL PARTNERSHIP, FILED IN THE OFFICE OF THE ELKO COUNTY RECORDER, ELKO,
NEVADA, AT FILE NUMBER 416535.

ACCESS TO LOTS 1—-13, AS SHOWN HEREON, WILL NOT BE ALLOWED DIRECTLY FROM NORTH
FIFTH STREET.

LEGEND:
®

EXISTING MONUMENT IN STREET WELL

5/8" REBAR WITH PLS 5072 PLASTIC CAP, UNLESS NOTED OTHERWISE
5/8" REBAR WITH PLS 6203 PLASTIC CAP, TO BE SET

CALCULATED POINT, NOTHING SET

SECTION CORNER AS DESCRIBED

Se—

e — e —
SCALE: 17=50’

LINE TABLE

LINE

BEARING

LENGTH

L1

S 320914 w

40.00°

L2

N 3209'14" E

19.00°

L3

N 5750°46" W

36.82°

L4

N 3209'14" E

106.00°

27.25' |

-

e

27.25'

THOMAS C. BALLEW, P.L.S. No. 5072

CITY ENGINEER’S REPRESENTATIVE CERTIFICATE:

A . REPRESENTATIVE FOR THE CITY ENGINEER OF THE CITY OF
ELKO, NEVADA, DO HEREBY CERTIFY THAT | HAVE EXAMINED THIS MAP AND FIND IT SUBSTANTIALLY
THE SAME AS IT APPEARED ON THE TENTATIVE MAP, WITH ALL APPROVED ALTERATIONS; THAT ALL
PROVISIONS OF N.R.S. 278.010 THROUGH 278.630, INCLUSIVE, AND ALL LOCAL ORDINANCES
APPLICABLE AT THE TIME OF APPROVAL OF THE TENTATIVE MAP HAVE BEEN COMPLIED WITH; THAT |/
AM SATISFIED THAT THIS MAP IS TECHNICALLY CORRECT; AND THAT THE MONUMENTS AS SHOWN ARE
J OF THE CHARACTER AND OCCUPY THE POSITIONS INDICATED OR THAT THE MONUMENTS HAVE NOT

15.00°

YARD

55.00°

40.00’

BUILDING

40.00°

-

BEEN SET AND THAT A PROPER PERFORMANCE BOND HAS

YARD

BEEN DEPOSITED GUARANTEEING THEIR
SETTING ON OR BEFORE .

15.00°

40.00'

15.00°

|

BUILDING

15.00’

21.13°

LOTS 2,4,6,8,10,12

|

27.12° |

-

-

CITY OF ELKO CITY ENGINEER'S REPRESENTATIVE DATE

55.00'

APPROVAL — CITY OF ELKO PLANNING COMMISSION

AT A REGULAR MEETING OF THE CITY OF ELKO, NEVADA, PLANNING COMMISSION HELD ON THE _____
DAY OF 20. A TENTATIVE MAP OF THIS SUBDIVISION WAS DULY AND REGULARLY
APPROVED PURSUANT TO N.R.S. 278.330. THIS FINAL MAP SUBSTANTIALLY COMPLIES WITH SAID
TENTATIVE MAP AND ALL CONDITIONS PURSUANT THERETO HAVE BEEN MET.

40.00’

21.13°

CHAIRMAN, CITY OF ELKO PLANNING COMMISSION DATE

LOTS 3,5,7,9,11

YARD

15.00°

40.00’

|

BUILDING

15.00°

55.00°

40.00’

21.00°

LOT 1

LOT DIMENSIONS

APPROVAL — CITY OF ELKO CITY COUNCIL

AT A REGULAR MEETING OF THE CITY OF ELKO, NEVADA, CITY COUNCIL HELD ON THE _______
OF 20. THIS MAP WAS APPROVED FOR SUBDIVISION PURPOSES
PURSUANT TO N.R.S. 278.461 THROUGH 278.469, INCLUSIVE, AND ALL APPLICABLE LOCAL ORDINANCES.
ALL OFFERS OF DEDICATION, AS SHOWN HEREON, WERE ACCEPTED FOR PUBLIC USE.

DAY

MAYOR, CITY OF ELKO, NEVADA DATE

ATTEST: CITY CLERK, CITY OF ELKO, NEVADA DATE

ELKO COUNTY RECORDER:

FINAL MAP
OF

MOUNTAIN VIEW TOWN HOMES
UNIT NUMBER 1

FILE NUMBER:

FILED AT THE REQUEST OF:

A TOWN HOUSE SUBDIVISION

LOCATED IN:

SECTION 138, T.34 N,, R55 E., MD.B.& M.
ELKO ELKO COUNTY NEVADA

HIGH DESERT
220012
LLC

2009\Koinonia — N5th Town Houses\dwg\Unit 1 - Rev_00.dwg 3/15/2020

DATE:

TIME:

640 IDAHO STREET

D. MIKE SMALES, ELKO COUNTY RECORDER

ENGINEERING  ELKO, NEVADA 89801

(775) 738—4053

D:\! Tom’s Data\Land Pro jects 1:36:01 PM PDT



Agenda Item # 1.B.3

9.

Elko City Planning Commission
Agenda Action Sheet

Title: Review, consideration and possible recommendation to City Council for the
2020 City of Elko Land Inventory update. FOR POSSIBLE ACTION

Meeting Date: May 5, 2020
Agenda Category: MISCELLANEOUS ITEMS, PETITIONS, AND COMMUNICATIONS
Time Required: 10 Minutes

Background Information: City of Elko Land Inventory spreadsheet is to be updated
when necessary

Business Impact Statement: Not Required
Supplemental Agenda Information: Spreadsheet, Memo

Recommended Motion: Forward a recommendation to City Council to update the
City of Elko Land Inventory with the presented changes

Findings:

10. Prepared By: Cathy Laughlin, City Planner

11. Agenda Distribution:

Created on 1/17/17 Planning Commission Action Sheet



STAFF COMMENT FLOW SHEET
PLANNING COMMISSION AGENDA DATE: __5/&

**Do not use pencil or red pen, they do not reproduce**
tite: 2020 Land Tnventory U debe
Applicant(s): (),{‘l'u O‘{ le
Site Location: d)\]/}‘q

Current Zoning: M)A Date Received: [\_UA Date Public Notice: __ AJ /,4

COMMENT:

**1f additional space is needed please provide a separate memorandum**

Assistant City Manager: Date: 4/2 // 2o
/Z ¥ lons pre el g-//f’/*’lto &’af

[nitial
City Manager: Date: "-'/Z?.’Z//g

NO (o metﬂ/é:&%c.er‘ﬂf :

o

Initial



2019 City Land Inventory Update

PROP_REF_NO PROPERTY_LOCATION APN PROP_SIZE ZONING MASTER_PLAN_DESIGNATION CURRENT_USE PROPERTY_DETERMINATION NOTES
1 N 5TH STREET|  001-610-094 3.38 AG RES-MD VACANT SELL RETAIN AN EASMENT FOR WATER LINE
2 N 5TH STREET|  001-610-095 2.5 AG RED-MD VACANT SELL
3 N OF MITTRY AND SPRUCE|  001-610-103 84.076 AG PARKS VACANT PARKS OPEN SPACE,
4 500 FT NORTH OF MITTRY|  001-610-104 41.887 AG RES-MD VACANT SELL / RETAIN A PORTION RESIDENTIAL / FUTURE CEMETERY
5 N OF COPPER ST, 500 FT W OF 5TH ST|  001-610-092 3.8 PQP RES-MD STORMWATER CHANNEL/DETENTION UTILITIES
6 S OF CHRIS AVE, 180 FT SW OF N5THST|  002-610-074 19.24 PQP PUBLIC STORMWATER DETENTION UTILITIES
7 SE OF RUBY VISTA AND COLLEGE PKWY | ~ 001-620-059 1.16 PQP PUBLIC CADV LEASED CADV
8 RUBY VISTA DR, 550 FT E OF COLLEGE PKWY|  001-620-060 13 PQP PUBLIC VACANT LEASED AMERICAN LEGION
9 SOF RUBY VISTA|  001-620-021 1.69 PQP PUBLIC VACANT RETAIN
10 S OF RUBY VISTA|  001-620-015 1.02 PQP PUBLIC VACANT RETAIN
11 NW OF RUBY VISTADR|  001-530-024 3.25 PQP RES-MD SENIOR CENTER LEASED SENIOR CENTER
12 W OF DELAWARE|  001-860-106 5.65 AG PUBLIC VACANT SELL FOR SALE
13 ROCKY ROAD| 001-01A-012 38.08 AG RES-MD VACANT SELL CEMETERY
14 S OF RUBY VISTA|  001-620-061 1.24 PQP PUBLIC VACANT RETAIN
15 S OF RUBY VISTA|  001-620-029 1.44 PQP PUBLIC VACANT RETAIN
16 S OF RUBY VISTA|  001-530-022 0.355 PQP Gl VACANT RETAIN PUBLIC USE
17 SEC17T35N R55E|  006-100-030 800 ELKO COUNTY RES-LOW VACANT SELL AVAILABLE FOR SALE OR EXCHANGE
18 N OF W. IDAHO ST|  006-09G-027 8.69 ELKO COUNTY LI IBP VACANT AIRPORT RETAIN FOR AIRPORT EXPANSION
19 W IDAHO ST|  006-09G-031 2.55 ELKO COUNTY LI/COM IBP LEASED LEASED FUTURE AIRPORT EXPANSION
20 W IDAHO ST|  006-09G-030 2.96 ELKO COUNTY LI/COM IBP LEASED LEASED FUTURE AIRPORT EXPANSION
21 W IDAHO ST|  006-09G-012 13| ELKO COUNTY AG RES/COM IBP VACANT AIRPORT FUTURE EXPANSION
22 W OF HOT SPRINGS RD|  001-671-001 0.45 LI IBP VACANT SELL ACCESS IS ACROSS RAILROAD SPUR
22 W OF HOT SPRINGS ROAD|  001-673-003 2.61 LI IBP VACANT SELL SELL WITH 001-671-001
23 398 HOT SPRINGS ROAD|  001-677-001 9.34 LI IBP VACANT SELL
24 W SAGE ST|  001-660-003 7.29 PQP PARKS OPEN SPACE ANGEL PARK/VACANT PARKS
26 WATER ST,  001-411-006 0.378 PQP MIXED USE DOWNTOWN PEDESTRIAN BRIDGE CITY FACILITY MAINTAIN FOR PEDESTRIAN BRIDGE
27 5551 MANZANITALN ~ 001-860-071 2.29 AG Gl WELL 38 UTILITIES | RETAIN FOR UTILITIES, PUBLIC WORKS, FREEWAY ON/OFF
28 HIGHLAND DR|  001-132-001 1.64 RES MD-RES VACANT AIRPORT RUNWAY PROTECTION ZONE
29 N OF HIGHLAND DR|  001-142-006 1.495 RES MD-RES VACANT AIRPORT RUNWAY PROTECTION ZONE
30 MTN CITY HGWY |  001-660-105 12.21 PLANNED COMMERCIAL HIGHWAY COMMERCIAL VACANT AIRPORT LEASE LEASED
31 MTN CITY HGWY & THOMAS GALLAGHER WY |  000-660-126 1.373 PC PC LEASED AIRPORT LEASE ASPEN PLAZA
31 1657 MTN CITY HGWY|  001-660-125 0.882 PC PC LEASED AIRPORT LEASE ASPEN PLAZA
31 1655 MTN CITY HGWY|  001-660-124 3 PC PC LEASED AIRPORT LEASE ASPEN PLAZA
32 W SAGE ST|  001-640-033 0.78 RES MD-RES VACANT SELL
33 W OAK STREET|  001-152-002 0.59 RES MD-RES VACANT SELL PROCEEDS OF SALE GO TO HARP
34 W IDAHO ST|  006-09G-009 5 ELKO COUNTY COM IBP VACANT AIRPORT FUTURE EXPANSION
35 W IDAHO STREET| 006-09G-005 2.7 ELKO COUNTY COM IBP VACANT AIRPORT FUTURE EXPANSION
36 W IDAHO ST|  006-09G-008 1.59 ELKO COUNTY COM IBP VACANT AIRPORT FUTURE EXPANSION
38 LAURELDR|  001-660-103 0.16 RES MD-RES VACANT UTILITIES DRAINAGE EASEMENT
40 WALNUT|  001-026-003 0.057 RES RES-MD VACANT RETAIN STORM DRAIN
41 SAGEST| 001-026-007 0.057 RES RES-MD VACANT RETAIN STORM DRAIN
42 SAGEST| 001-061-003 0.057 RES RES-MD VACANT RETAIN STORM DRAIN
43 ELM ST|  001-061-007 0.057 RES RES-MD VACANT RETAIN STORM DRAIN
44 ELM ST|  001-064-004 0.057 RES RES-MD VACANT RETAIN STORM DRAIN
45 MAPLE ST|  001-064-007 0.057 RES RES-MD VACANT RETAIN STORM DRAIN
46 8THST| 001-066-005 0.092 RES RES-MD VACANT SELL
47 8THST| 001-066-012 0.034 RES RES-MD VACANT SELL
48 MAPLE ST|  001-067-003 0.057 RES RES-MD VACANT RETAIN POSSIBLE HORNBAGER LEASE
49 ASHST|  001-067-007 0.057 RES RES-MD VACANT RETAIN
50 ASHST| 001-103-003 0.057 RES RES-MD VACANT RETAIN STORM DRAIN
51 FIRST|  001-103-006 0.057 RES RES-MD VACANT RETAIN STORM DRAIN
52 FIRST| 001-106-003 0.057 RES RES-MD VACANT RETAIN STORM DRAIN
53 CEDARST| 001-106-005 0.057 RES RS-MD VACANT RETAIN STORM DRAIN
54 WATER STREET|  001-411-004 0.93 Gl MIXED USE DOWNTOWN FISH BUIDING LEASED
55 1060 DOUGLAS ST, 001-413-002 0.12 Gl Gl VACANT CITY FACILITY RETAIN FOR CITY SHOPS/STORAGE
56 W OF GOLF COURSE ROAD|  001-620-018 0.7 PQP PUBLIC LDS STORAGE LEASED COUNTY ASSESOR SHOWS THIS AS 3.46 ACRES
57 SHARPS ACCESS| 001-630-019 0.89 PQP PUBLIC SHARPS ACCESS ROW DEDICATE AS ROW
58 1415 MTN CITY HGWY|  001-660-032 1.38 C GC LEASED AIRPORT LEASE SHELL GAS STATION
59 IDAHO ST AND MANZANITALN| 001-601-016 0.03 coMm GC VACANT RETAIN
60 MAIN ST|  001-691-009 0.07 LI coMm VACANT SELL SELL AS REMNANT TO ADJACENT PROPERTY OWNER
61 S OF SILVER STREET|  001-710-044 0.69 Gl IBP VACANT RETAIN LANDLOCKED, DISPOSABLE TO GEOTHERMAL USERS
62 IDAHO ST|  001-214-014 0.27 CcoOM MD-RES VACANT RETAIN SLOPE EASEMENT
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63 W IDAHO ST|  001-214-010 0.07 RES MD-RES VACANT SELL AVAILABLE FOR SALE/LANDLOCKED/SELL AS REMNANT
64 ERRECART| 001-690-001 69.7 PQpP PQpP VACANT PARKS IDENTIFIED FOR SPORTS COMPLEX
65 BULLION ROAD| 001-690-001 38.7 RES MD-RES VACANT SELL
66 BULLION ROAD| 001-690-001 11.1 PQpP MD-RES VACANT RETAIN POSSIBLE EXCHANGE WITH SCHOOL DISTRICT
67 ERRECART| 001-690-001 4.4 PQpP PQpP VACANT PARKS
68 VICTORIA STREET|  001-710-055 50 AG MD-RES VACANT SELL EXCHANGE
69 WASHINGTON AVE|  001-730-004 11.76 AG MD-RES SOUTHSIDE DAM UTILITIES
70 ERRECART BLVD| 001-770-003 45,78 PC IBP VACANT SELL
72 BULLION ROAD| 001-690-018 1.27 RMH MD-RES VACANT PARKS USE FOR PARK ACCESS
73 BULLION ROAD| 001-690-019 0.83 RMH MD-RES VACANT PARKS
74 BULLION ROAD|  001-690-020 0.62 RES MD-RES VACANT PARKS
75 BULLION ROAD| 001-690-021 0.228 RES MD-RES VACANT RETAIN
76 BULLION ROAD|  001-700-040 0.039 RMH MD-RES VACANT DEDICATE AS ROW
77 S OF DOUGLAS ST,  001-710-023 0.059 Gl MIXED USE DOWNTOWN VACANT RETAIN
78 STITZELROAD,  001-920-064 0.147 RES MD-RES VACANT PARKS
79 STITZEL| 001-925-035 0.147 RES MD-RES VACANT PARKS
80 PINIONRD| 001-927-002 163.63 AG PQpP LANDFILL/VACANT LANDFILL
81 SEC 6 T33N R55E|  006-080-013 186.82 ELKO COUNTY UNKNOWN VACANT RETAIN, WRF
82 SEC32T34NR55E| 006-090-014 591.17 ELKO COUNTY PUBLIC WRF PERC PONDS UTILITIES
83 POWDERHOUSE ROAD'  006-09E-019 25.13 ELKO COUNTY RES-HD LAMOILLE WATER TANK UTILITIES EX TANK AND FUTURE EXPANSION
86 SEC 18| 001-995-001 634 AG RES-MD VACANT PURCHASE RESIDENTIAL DEVELOPMENT
87 STATICE ST|  006-10C-002 112 ELKO COUNTY IBP, PUBLIC VACANT PURCHASE:INDUSTRIAL DEVELOPMENT PURCHASE FROM STATE
88 725 RAILROAD ST|  001-275-007 0.23 C MIXED USE DOWNTOWN PARKS AND REC/FIRE STATION #2 CITY FACILITY
89 9TH STREET|  001-185-002 0.18 PQpP PQpP CEMETERY PARKS PORTION OF MASONS AND ODDFELLOWS CEMETERY
90 12TH STREET|  001-293-001 0.12 C COMM- GEN 12TH STREET TURN LANE DEDICATE AS ROW
91 1751 COLLEGE AVE|  001-560-051 3 PQpP PQpP CITY HALL CITY FACILITY
92 1401 COLLEGE AVE|  001-200-002 1.34 R PQpP OLD ELKO POLICE DEPARTMENT CITY FACILITY
93 MANZANITA|  001-560-040 0.5 C COMM-GEN LEASED TO CAL-RANCH LEASED LEASED BY WATER DEPT
94 MANZANITA|  001-560-040 1.36 C COMM-GEN WELL/LAYDOWN YARD UTILITIES
95 IDAHO STREET|  001-860-001 0.498 LI IND-GEN WELL 33 UTILITIES CONSTRUCTION WATERWELL
96 FRONT STREET| 001-01R-001 38.1 PQpP PARKS HUMBOLDT RIVER PARKS
97 12TH STREET| 001-630-021 2.16 PQpP PARKS HUMBOLDT RIVER PARKS
98 12TH STREET| 001-630-063 0.2 R RES-HD ACCESS EASEMENT RETAIN RIVER VIEW DRIVE
99 WALNUT|  001-024-001 0.023 RES RES-MD VACANT SELL
100 FRONT STREET| 001-710-024 6.77 PQpP PARKS SOUTHSIDE PARK PARKS
101 HUMBOLDT RIVER|  001-680-007 2.53 Gl PARKS HUMBOLDT RIVER PARKS
102 875S.5THST| 001-472-014 0.308 C RES - MD LEE ENGINE CITY FACILITY
103 WASHINGTON AVE|  001-730-003 2 AG PUBLIC WATER TANK UTILITIES
104 301 BULLIONRD| 001-700-013 0.001 RMH RES - MD VACANT SELL SELL AS REMNANT
105 RUBY VIEW GOLF COURSE|  001-530-001 221 PQpP PARKS GOLF COURSE PARKS
106 SILVER STREET 47.58 C/Gl LI/GI VACANT/RR LEASE PURCHASE e acreage of this parcel, and added to the bottom of the list,
107 AIRPORT| 001-660-106 12 PQpP PUBLIC VACANT AIRPORT LEASE
108 AIRPORT| 001-660-106 19.7 PQpP PUBLIC VACANT AIRPORT LEASE
109 AIRPORT| 001-660-106 16.9 PQpP PUBLIC VACANT AIRPORT LEASE
110 AIRPORT| 001-660-106 3.25 PQpP IND- BS PARK VACANT AIRPORT LEASE
111 AIRPORT| 001-660-106 13.8 PQpP IND- BS PARK VACANT AIRPORT LEASE
112 AIRPORT| 001-660-106 9.9 PQpP IND- BS PARK VACANT AIRPORT LEASE
113 AIRPORT| 001-660-106 479 PC/C/PQP PQpP AIRPORT AIRPORT
114 IDAHO STREET 27.48 c/u COMM-GEN RR LEASED PURCHASE
115 SAGECREST DRIVE 001-01F-086 1.04 R RES-MD STORM DRAIN DETENTION UTILITIES
116 MITTRY AVE|  001-620-035 2.39 RES-MD MITTRY AVE DEDICATE AS ROW
117 N5THST| 001-610-036 2.47 AG N 5TH ST DEDICATE AS ROW
118 RUBY VISTADR| 001-620-015 0.36 PQpP RES-HD RUBY VISTA DEDICATE AS ROW A PORTION OF 001-620-015
119 FLAGVIEW DRIVE 2.4 PQpP PQpP FLAGPOLE LOCATION PARKS | BALL FIELDS PARCEL 001-620-017 AND ALL OF 001-530-001
120 FAIRGROUNDS ROAD| 001-620-014 35 PQpP PUBLIC FAIRGROUNDS LEASED
121 GOLF COURSE ROAD|  001-620-017 26.5 PQpP PARKS - OS KUMP/WORNECK FIELDS PARKS
122 IDAHO STREET|  001-560-001 21.2 PQpP PARKS - OS MAIN CITY PARK PARKS
123 COUNTRY CLUB DRIVE|  001-560-001 12.2 PQpP PARKS - OS JOHNNY APPLESEED PARK PARKS
124 HAWTHORNE DR|  001-61F-029 0.63 RES RES-MD STORM WATER DETENTION UTILITIES 100 YR DETENTION AREA
125 N OF INDUSTRIAL 0.006 WELL 24 UTILITIES PORTION OF 006-090-021
126 3695 MANZANITA LANE|  001-860-080 0.115 LI IND- GEN WELL 37 UTILITIES
126 MTN CITY HWY 0.06 PQP PUBLIC WELL 30 UTILITIES PORTION OF 001-660-106
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127 IDAHO ST|  001-590-008 0.24 C COMM- GEN WELL 12 UTILITIES
128 30THST| 001-560-081 0.014 C COMM- GEN WELL 25 UTILITIES ON WILSON BATES PROPERTY
129 WALNUT & 7TH 001-028-001 0.028 R RES-MD WELL 18 UTILITIES
130 IDAHO ST|  001-601-012 0.12 C COMM- GEN WELL 13 UTILITIES ON WENDY'S PROPERTY
131 1771 IDAHO ST|  001-560-086 0.013 C WELL 14 UTILITIES
132 SEWELL  001-013-018 0.071 R RES-MD WELL 16 SELL Remove it from Utilities and add SELL
133 E OF RAPTORST| 001-610-074 0.096 PQP PUBLIC WELL 15 UTILITIES
134 IDAHO ST, CHRIS SHERRIN 001-560-001 0.103 PQP PARKS WELL 10-A UTILITIES
135 4745 MANZANITA|  001-860-001 0.264 LI IND-GEN WELL 31 UTILITIES
136 5231 MANZANITALN ~ 001-860-012 0.23 LI IND-GEN WELL 27 UTILITIES
137 RUBY VISTA DR AND STATICE ST|  001-860-065 0.63 IBP IND- BS PARK WELL 36 UTILITIES
138 GOLF COURSE|  001-530-001 0.064 AG PARKS WELL 20 RETAIN
140 1535 INDIAN VIEW HEIGHTS DRIVE 001-530-025 2.84 PQP PUBLIC VACANT UTILITIES WATER TANKS
141 EXIT 298  001-679-007 0.75 LI IND- BS PARK uTILITY RETAIN FUTURE WELL SITE
142 STPROAD|  001-670-003 77 Gl PQP SEWER TREATMENT PLANT UTILITIES TREATMENT PLANT AND EXPANSION AREA
143 ALLEY BETWEEN ASH AND FIR|  001-082-024 0.3 PQP RES-MD POCKET PARK PARKS
144 MOUNATIN VIEW PARK|  001-610-075 24.56 PQP PARKS - OS PARKS PARKS/ SELL A PORTION SELL APPROX. 5,000 SQ. FT. AT ENTRY
145 PEACE PARK|  001-620-069 8.6 PQP PARKS -0S PARKS PARKS
146 1090 DOUGLAS ST, 001-413-003 0.24 Gl IND-GEN WATER SHOP CITY FACILITY
147 10TH STREET|  001-412-001 0.48 Gl IND-GEN STREET DEPARTMENT CITY FACILITY
148 203 10THST| 001-413-001 0.35 Gl IND-GEN STREET DEPARTMENT CITY FACILITY
149 975 WATER ST|  001-412-003 0.36 Gl IND-GEN FLEET DEPARTMENT CITY FACILITY
150 1005 WATER ST|  001-413-004 0.7 Gl IND-GEN FACILITIES CITY FACILITY
151 ERRECART BLVD|  001-380-006 3 PQP IND-BS-PARK ELKO HEAT LEASED LEASE TO ELKO HEAT
152 IDAHO ST|  006-320-037 1.033 IND-GEN WELL 1-96 UTILITIES
154 HUMBOLDT RIVER -5TH TO 370" E. OF LYON|  001-01R-001 12.6 PQP PARKS-0S HUMBOLDT RIVER PARKS
155 CEDAR STREET|  001-620-000 11.47 PQP PUBLIC CEMETERY RETAIN CITY OF ELKO CEMETERY
156 CEDAR STREET|  001-185-001 3.61 PQP PUBLIC CEMETERY RETAIN MASONS AND ODDFELLOWS CEMETERY
157 1448 SILVER STREET|  001-630-086 3.066 LI IND- GEN POLICE DEPARTMENT CITY FACILITY POLICE DEPARTMENT
158 OWLRD  001-926-110 0.304 RMH RES-MD VACANT RETAIN CEDAR ESTATES STORM DRAINAGE
159 1755 5TH STREET PARK|  001-620-023 2.32 PQP PARKS -0S PARKS PARKS
160 1701 5TH STREET|  001-620-001 0.9 PQP PARKS - OS VACANT IN PROCESS OF PURCHASING FUTURE PARKING FOR 5TH STREET PARK
161 200 WEST RIVER|  001-381-010 0.133 Gl IND-GEN VACANT RETAIN EASEMENT TO TOWER AND SEWER
162 SOUTH OF I-80 NORTH OF AIRPORT RUNWAY |  001-660-009 60.19 PQP IND-BS-PARK VACANT CITY PURCHASE AIRPORT MASTER PLAN DESIGNATION
163 NORTH OF GOLF COURSE - JENNINGS WAY EXTENSION 006-090-900 295 ELKO COUNTY RES-MED VACANT CITY PURCHASE
164 BUS BARN FACILITY|  001-562-002 179.96 PQP PUBLIC ECSD BUS BARN CITY PURCHASE
165 SECTION 22 BLM PARCEL SOUTH OF BULLION 001-710-007 10 AG RES- MED VACANT CITY PURCHASE
166 JENNINGS WAY BY ADOBE MIDDLE SCHOOL| 001-01A-016 10.97 PQP RES-MED VACANT CITY PURCHASE
167 BLM PROPERTY EAST OF HUMBOLT HILLS SUBDIVISION 006-090-900 10 ELKO COUNTY RES-MD VACANT CITY PURCHASE
168 SECTION 8 BLM LAND|  006-090-900 51.9 ELKO COUNTY RES-MD VACANT CITY PURCHASE
169 SECTION 8 BLM LAND|  006-090-900 135 ELKO COUNTY RES-MD VACANT CITY PURCHASE
170 SECTION 8 BLM LAND|  006-090-900 49.3 ELKO COUNTY RES-MD VACANT CITY PURCHASE
171 SECTION 8 BLM LAND|  006-090-900 2 ELKO COUNTY RES-MD VACANT CITY PURCHASE
172 SECTION 8 BLM LAND|  006-090-900 9 ELKO COUNTY RES-MD VACANT CITY PURCHASE
173 BLM LAND MONTROSE LANE|  006-090-900 9.7 ELKO COUNTY RES-MD VACANT CITY PURCHASE
174 SECTION 8 BLM LAND|  006-090-900 2 ELKO COUNTY RES-MD VACANT CITY PURCHASE
175 PARCEL ADJACENT TO BUS BARN FACILITY|  001-562-003 43.74 AG RES-MD VACANT CITY PURCHASE
176 East end of Silver Street  001-630-102 11.41 Gl/C IND-BS-PARK VACANT RETAIN Added 2/6/20 BT
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Preliminary Injunction

Plaintiffs seek to block federal and state DOTs from
proceeding with highway lane expansion project

Citation: Wise v. Department of Transportation, 943 F.3d 1161 (8th Cir. 2019)

The Eighth U.S. Circuit has jurisdiction over Arkansas, lowa, Minnesota, Mis-
souri, Nebraska, North Dakota, and South Dakota.

Alower court didn’t err in refusing to grant a preliminary injunction to prevent
the federal Department of Transportation (USDOT), the Arkansas Department of
Transportation (ARDOT), and the Federal Highway Administration (FHWA)
from approving a project to add lanes to an existing highway, the Eighth U.S.
Circuit Court of Appeals ruled recently.

THE FACTS

The case arose from a push to widen Interstate Highway 630 from six to cight
lanes from Baptist Hospital to University Avenue (approximately 2.5 miles)
within the City of Little Rock, Arkansas (the 1-630 project).

In October 2016, USDOT, ARDOT, and FHWA reported that the 1-630 project
qualified for “a categorical exclusion” from environmental assessment or
environmental impact statement requirements mandated by the National
Environmental Policy Act of 1969°s (NEPA). The categorical exclusion report
outlined improvements proposed along 1-630, including increasing the travel
lanes from six to eight and the replacement of all bridges within the project’s
limits, The report noted that the “[e]xisting right of way width varies, ranging
from 220 to 400 feet” and explained that the project did not require any “ad-
ditional permanent right of way.”

ARDOT, which owned the land that would be used for the I-630 project, 1s-
sued a press release on July 13, 2018, stating that the construction on the 1-630
project would begin on Monday, July 16.

Days later, George Wise and others filed a request for a temporary restraining
order. At a status conference, Wise characterized the demolition of the Hughes
Street Overpass as the harm that would be done “between now and Monday,”
when the hearing on his motion for a temporary restraining order would be held.
He asked the lower court to disallow demolition of the overpass and immediately
enjoin the defendants from working on the I-630 project.

The lower court declined to grant Wise’s request after hearing testimony from
the ARDOT’s program administration. She asserted that existing operational
right-of-way included traffic lanes and clear zones, “which, in layman’s terms,
[we]re the areas] outside of the shoulder of the roadway[and] . . . in this case
[was] 30 feet beyond the edge of the travel way.” She also testified that the exist-
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ing operational right-of-way wasn't limited to those areas,
though, because it also included “mitigation areas, drain-
age areas, interchange ramps, anything that we maintain or
use for transportation purposes.” Finally, she stated, the
right-of-way for the 1-630 project was clear, but that
Arkansas DOT would remove any other trees, if necessary,
to complete the project, and the existing operational right-
of-way was “property line to property line”—that is, the
220-400 foot expanse owned by Arkansas DOT.

The court found that Wise was unlikely to succeed on
the merits of his claim that the defendants had violated the
NEPA. Also, he hadn’t shown “that any part of the 1-630
project construction would go outside of the existing
operational right-of-way,” so it was reasonable for the
defendants to conclude that the project qualified as a
categorical exclusion under NEPA regulations.

As a result of the court’s denial, over the following
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weekend, the Hughes Street Overpass was demolished.
Then, Wise appealed.

DECISION: Affirmed.

The lower court hadn’t abused its discretion in failing to
grant Wise'’s request.

“FHWA has identified certain actions that do not involve
significant environmental impacts and thus qualify for
categorical exclusion from NEPA’s requirements,” the
court stated. “At issuc here [wals the categorical exclusion
for projects that take place ‘entirely within the existing
operational right-of-way,” ™ it added.

Here, Wise contended the lower court erred in finding
he wouldn’t succeed on the merits of the NEPA claim. In
his view, the FHWA was required to complete an environ-
mental assessment or an environmental impact statement,
because the 1-630 project did not take place within the
“existing operational right-of-way” and, therefore, it didn’t
qualify for the categorical exclusion. He also asserted that
the I-630 project’s additional travel lanes would require
expanded clear zones, which would be built in areas
outside the existing operational right-of-way.

Wise further contended that the lower court based its de-
cision on the wrong legal conclusion that “ ‘existing
operational right-of-way’ meant the entire right-of-way
owned by [ARDOT].” In his view, “the term [wa]s limited
to lanes of travel, shoulders, and clear zones,” the Eighth
Circuit explained.

But, “[t]his limitation conflict{ed] with the definition
provided in the regulation, which state[d] that an ‘[e]xist-
ing operational right-of-way refer[red] to right-of-way that
ha[d] been disturbed for an existing transportation facility
or [wals maintained for a transportation purpose.” ™ “The
regulation explain[ed] that an existing operational right-of-
way include[d] features like mitigation areas and
landscaping.”

According to Wise, “explanatory text” that went with
the final rule on this matter supported his position. The text
stated “ ‘a project within the operational right-of-way that
require[d] the creation of new clear zones or extension of
clear zone areas beyond what already existfed] would not
qualify’ for categorical exclusion.” “To interpret this text
consistently with the regulation, we conclude that the ex-
planatory text does not apply when the new or extended
clear zones are built within the “existing operational right-
of-way,’ as defined by the regulation. We thus conclude
that the district court properly rejected Wise’s proposed
limitation on the term’s definition,” the Eighth Circuit
ruled.

THE BOTTOM LINE

The lower court had applied the regulation’s “plain
language” in concluding that Wise hadn't presented evi-
dence to show that the area required for the I-630 project
required expansion beyond the existing operational right-
of-way. “Wise . . . offered calculations regarding the ad-
ditional area required for the project’s new traffic lanes and
expanded clear zones, and he contend[ed] that ‘basic
mathematics’ ™ discredited the plan admuinistrator’s testi-
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mony “that the I-630 project w[ould] take place within the
existing operational right-of-way.” “But Wise again incor-
rectly limit[ed] the term’s definition to travel lanes, shoul-
ders, and clear zones, and he ha[d] not shown that the ad-
ditional areca previously had not been disturbed or
maintained for transportation purposes,” the court found.
Therefore, Wise had not shown that the lower court “relied
on any clearly erroneous factual findings in denying [his]
motion for injunctive relief.”

Case Note:

The appeals court also noted that just because the highway brid ge
had already been demolished didn’t mean the plaintiff’s appeal
had become moot. Wise didn’t just challenge that work, he also
“sought to enjoin any further work on the 1-630 project,” and a
contrary argument by ARDOT had been “misguided.”

Equal Protection

Did village’s amendment to existing zoning
law deny religious institution equal
protection under the law?

Citation: Congregation Rabbinical College of Tartikov,
Inc. v. Village of Pomona, NY, 945 F.3d 83 (2d Cir. 2019)

The Second U.S. Circuit has jurisdiction over Connecti-
cut, New York, and Vermont.

Educational and religious institutions that own real
estate are subject to local land use regulations generally.
But they may be instances when “special treatment” with
respect to such regulations is provided. And, when an
educational or religious institution attempts to assert
special treatment a conflict could arise involving parties
who object to the proposed land uses over things like traf-
fic volume, density, whether the municipal infrastructure
could support the proposed land use, and other issucs.
There also may be instances when opposition might come
from bias against religious practices or faith of the land
developer or new residents (i.e., due to a pretext) or a
mixed motive. A recently decided case out of the Second
U.S. Circuit Court of Appeals involved this type of conflict.

THE FACTS

In 2004, Congregation Rabbinical College of Tartikov
Inc. (TRC) bought about 100 acres of land in the Village of
Pomona, New York (the village), a small suburban village
of about 3,200 residents. TRC bought the parcel to build a
school to educate rabbinical judges, but it never submitted
a development proposal or requested any zoning or con-
struction approvals.

In January 2007, a local group published an article stat-
ing that TRC planned to build nine large apartment build-
ings to house 1,000 students and their families (estimated
at around 4,500 people) and a school building. Local op-
position ensued, and the village board enacted two amend-

ments to its land-use laws limiting or outright prohibiting
development TRC might seck to build.

TRC, along with its faculty and future students, filed
suit alleging that the amendments the village and its board
of trustees enacted were unconstitutional. It also challenged
two previously enacted amendments.

A bench trial took place, and the lower court found that
there was a religious animus behind the amendments.
Therefore, the court enjoined their enforcement, so the vil-
lage appealed, arguing that the court’s finding that there
was a religious reason behind the amendments was
CITONeous.

DECISION: Affirmed in part; reversed in part.

The lower court’s finding that the two new zoning
amendments that came about after TRC’s plans became
publicly known were religiously motivated stood (so the
injunction barring their enforcement also stood). But, there
was not enough cvidence to support a conclusion that there
was a similar animus for the earlier passed zoning amend-
ments, so that portion of the judgment was reversed.

A CLOSER LOOK

There were generally three types of equal-protection
claims:
1) a facially discriminatory law;
2) afacially neutral law adopted with a discriminatory
intent and applied in a discriminatory manner; and
3) a facially neutral law enforced in a discriminatory
way,
In this case TRC alleged the second type of claim.
“Discriminatory purpose implie[d] that the decision-
maker . . . selected or reaffirmed a particular course of ac-
tion at least in part ‘because of,’ not merely ‘in spite of,” its
adverse effects upon an identifiable group,” the court
explained. “Determining whether invidious discriminatory
purpose was a motivating factor demand[ed] a sensitive in-
quiry into such circumstantial and direct evidence of intent
as may be available,” it added.
Such evidence could include:

e the events leading up to a land-use decision:;
the context in which that decision was made:

whether the decision or the decision-making process
went against “established norms”;

e statements by the decision-making body and com-
munity members;

the decision-making body’s report(s);
the foreseeability of a discriminatory impact; and

whether there was a “less discriminatory” way deal
with the situation.

THE PREVIOUSLY PASSED AMENDMENTS

There wasn't sufficient cvidence that there was a dis-
criminatory motive behind the passage of the previous
amendments. While the timing of the amendments was “in
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direct response to [a] desire to build an Orthodox yeshiva”
the village’s “choice to act in response to [the] informal
proposal salid] nothing of whether that choice was moti-
vated by a positive, negative, or neutral reaction to [the
religious bodyl, its religious character, or its project.”

The Bottom Line:

Those amendments were borne oul of concern over lot area
requirements and setbacks, so the village took action that
wouldn't restrict development ar all but would limit it. Comments
to this effect that were considered at the time the amendments
were passed “demonstrate{d] an acceptance of [a] proposal
rather than any religious animus. The only negative implication,
if there was any, concerned the possibility of more iniensive
development in the future, regardless of its nature or the identity
of any future developer.”

The same conclusion could not be drawn, however, with
respect to the 2007 amendments. “By [that year] the situa-
tion had changed drastically,” the court explained. “There
was public outery over the TRC proposal following news
reports in January 2007 noting that the rabbinical college
would serve 1,000 students and the construction would
include multiple apartment buildings up to six stories high
to house 4,500 residents.” And, three of decision makers
elected to office had run “on a platform opposing the TRC
project.”

In the end, there was evidence suggesting that there was
a discriminatory motive behind the passage of the 2007
amendments—which the court referenced as the dormitory
and wetlands laws. These laws “lightened, rather than loos-
ened, restrictions on building schools in the [v]illage,” the
court noted. With respect to the dormitory law, it barred
“dormitories from occupying more than 20 percent of the
total square footage of all buildings on a lot. And it set a
maximum height of 25 feet for any dormitory building.
The Wetlands Law prohibited building any structure within
100 feet of the boundary of any wetland without a permit.
And it restricted the persons who could apply for a permit
to those who were deprived of all reasonable use of their
property, a sharp restriction of the trustees’ previous special
permit authority.”

It is clear also that the board knew what TRC intended
to do with the property when it enacted the 2007 laws,” the
court explained. While there was “scant evidence that the
public or the board knew any significant details about
TRC’s plans or what its rabbinical college might look like
when the draft versions of the Dormitory and Wetlands
Laws were discussed at a public hearing” in December
2006, “that ignorance dissolved on January 9, 2007 when
[the] article describe[ed] TRC's plans for a rabbinical col-
lege that included housing for 4,500 adult students and
their families in buildings up to six stories high.”

“This context is crucial to understanding the board
members’ thinking when they enacted the laws,” the court
wrote. In the end, therc was evidence that:

e Some of the comments made about the TRC’s
plans “were susceptible to an inference of religious

animus and hostility toward the group that would be
affected negatively by the 2007 Dormitory Law,” and
the same could be said about the 2007 Wetlands Law;
and

e there was an “absence of any studies conducted to
determine the need for or most appropriate means
of enacting wetlands protection.”

Case Note:

The court explained that there was “little or no direct evidence of
any personal religious bias on the part of the trustees who passed
these laws,” but given the other faciors outlined above the court
saw “no clear error in the district court’s findings with respect to
the 2007 Dormitory and Wetlands Laws.”

PRACTICALLY SPEAKING

To win on its claims, TRC had to show “by a preponder-
ance of the evidence” that the “village acted with discrimi-
natory intent in adopting” the amendments, With respect to
the two amendments that had been previously passed, “the
evidence suggest[ed] that legitimate land use concerns pre-
cipitated the passage of these laws.”

Special Use Permit

Property owner says zoning board of
appeals’ classification of items on his
property as ‘junk’ was wrong

Citation: Gentlemen Gaming, LTD v. City of East Peoria,
2019 WL 7116096 (C.D. Ill. 2019)

A federal court in Illinois has granted a city's request to
dismiss a claim related to a zoning matter stemming from
“junk” housed at an East Peoria, Illinois-based property.

THE FACTS

The City of East Peoria’s zoning administrator, Ty
Livingston, issued a Notice of Violation to Gentlemen
Gaming, LTD (GG Ltd), on behalf of the city. The notice
stated that a property GG Ltd owned was in violation of
the zoning code because GG Ltd was “causing, permitting,
or allowing a junkyard; the processing of mineral products,
including stone and gravel; and the outdoor storage of
materials, goods or products to exist on the [p]roperty
without a special use permit.”

GG Ltd appealed Livingston's decision to the East
Peoria Zoning Board of Appeals (ZBA). The ZBA held a
public hearing where GG Ltd’s attorney argued on its
behalf, presented evidence, and examined witnesses. The
evidence showed photographs of several inoperable motor
vehicles on the property as well as piles of tires, wood,
trees, and brush, and concrete, as well as sheet metal and
rusty metal objects and strips.

Based on the arguments and the evidence, the ZBA
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unanimously voted to uphold the violation. The ZBA also
provided a written decision on the matter.

GG Ltd sued the city, which sought dismissal for failure
to state a claim,

DECISION: Request for dismissal granted.

GG Ltd failed to state a valid claim, so the city was
entitled to dismissal.

GG Lid challenged the administrative proceeding by al-
leging that:

1) he wasn’t afforded due process, in violation of the
Fourth, Fifth and Fourteenth Amendments of the
Constitution, because Livingston hadn’t cited the
specific provision of the zoning code it was accused
of violating; and

2) the ZBA’s decision to discuss the merits of his
appeal in a closed session deprived GG Ltd of
due process.

To determine if a valid procedural due-process claim
existed, the court examined:

1)  whether the plaintiff was “deprived of a pro-

tected interest”’; and

2) what process “[wa]s due,” the court wrote,

“[T]he procedures ‘due’ in zoning cases [welre minimal,
and individuals ‘contending that state or local regulation of
the use of land ha[d] gone overboard’ ™ had to turn to a
state court to address the matter. “This [wals not because
the [individual] must ‘exhaust’ state remedies; nor does
this requirement reflect the rule of [a previously decided
Supreme Court case~—~Parratt v. Taylor], that a random and
unauthorized departure from a state’s ordinary procedures
must be protested to state court,” the court added. “[R Jather
the idea in zoning cases [wals that the due process clause
permit[ted] municipalities to use political methods to
decide, so that the only procedural rules at stake [we]re
those local law provides, and these rules must be vindicated
in local courts.”

The Seventh U.S. Circuit Court of Appeals, which had
jurisdiction over Illinois, had previously ruled that “Illinois
law and procedures provide[d] adequate process for zoning
matters,” the court explained. And, even if the violation
notice had been defective, GG Ltd had been “afforded all
the process that was due.”

Here, GG Ltd got the citation and properly appealed it
to the ZBA. It could have “then . . . sought administrative
review of the ZBA’s decision in state court,” but the fact
that the plaintiff didn’t “avail itself of the readily available
state-court review d[id] not render the procedural scheme
constitutionally inadequate.”

A CLOSER LOOK

GG Ltd also filed a “vagueness” claim concerning the
operation of a junkyard without a special permit. “When
considering whether an ordinance [wals unconstitutionally
vague, ‘a court’s first task [wals to determine whether the
enactment reaches a substantial amount of constitutionally
protected conduct.” ™ “If the ordinance implicate[d] no

constitutionally protected conduct, such as constitutionally
protected speech, the vagueness challenge must be rejected
unless the ordinance [wals ‘impermissibly vague in all of
its applications.””

Also, if a plaintiff “engage[d] in some conduct that [wals
clearly proscribed c[ould not] complain of the vagueness
of the law as applied to the conduct of others,” the court
explained. Therefore, the court had to analyze the “com-
plainant’s conduct before analyzing other hypothetical ap-
plications of the law.”

Here, GG Ltd didn’t claim the right to constitutionally
protected conduct had been infringed upon. It argued,
instead, that the ordinance could be challenged in a way
“that any property owner might so do irrespective of a par-
ticular property use or fundamental liberty.” “Consc-
quently, [GG Ltd’s] argument must be rejected unless the
ordinance is impermissibly vague in all of its applications,”
the court noted.

In this case, a property owner in East Peoria had to get a
special-use permit to use land as a junkyard. Both a
junkyard and junk motor vehicle were defined under the
local ordinance. And, the photographs admitted into evi-
dence at the administrative hearing showed “discarded
metal waste and what appear[ed] to possibly be rusted sheet
tin, piles of inoperable small, medium, and large metal
machines/items, and piles of discarded wood and brush,”
the court explained. “The only word that comes to mind to
describe the items contained in these pictures is: junk.
Moreover, the strips of rusty metal also reasonably fall into
the category of ‘sheet material,” ™ it found.

PRACTICALLY SPEAKING

Since the items on GG Ltd’s property “clearly br{ought]
the property within the definition of junkyard as defined by
the East Peoria Code of Ordinance,” it couldn’t claim the
relevant ordinance was unconstitutionally vague.

Case Note:

Under Hlinois law, parties were afforded “more process in zon-
ing cases than [wa/s due under the U.S. Constitution,” the court
noted.

The case cited is Parratt v. Taylor, 451 U.S. 527, 101 S.
Cr. 1908, 68 L. Ed. 2d 420 (1981) (overruled by, Daniels v.
Williams, 474 U.S. 327, 106 S. Ct. 662, 88 L. Ed. 2d 662
(1986)).

Fair Housing

Nonprofit providing housing to disabled
clients alleges FHA violation resulted from
town’s discriminatory motives

Citation: Gilead Community Services, Inc. v. Town of
Cromwell, 2019 WL 7037795 (D. Conn. 2019)

A federal court in Connecticut recently addressed the is-
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sue of whether a nonprofit organization had a valid claim
under the Fair Housing Act (FHA)} against a town due to its
denial of its request to build housing for disabled clients.

THE FACTS

The plaintiffs in the case—Gilead Community Services
Inc. (Gilead), Rainbow Housing Corp. (RHC), and the
Connecticut Fair Housing Center Inc. (CFHC)—filed suit
against the Town of Cromwell and several of its officials
claiming that the town’s actions with respect to Gilead’s
request to construct housing to its disabled clients injured
its reputation, finances, and ability to aid those clients and
caused the CFHC (o have to divert resources to address the
discrimination that took place and “frustrated” its mission
to ensure equal housing for all,

WHAT HAPPENED

The case arose after a local news report outlined Gilead’s
residence plans for 5 Reiman Drive. The mayor of
Cromwell said the proposal caught it off guard and in an
email to resident stated “I’m hoping they reconsider
completely and choose not to move forward with anything
. . . Ideally I don’t want anything in that neighborhood or
in town at all.”

Alter that, town officials requested rescarch into whether
Gilead’s plans constituted a community residence and
would be subject to zoning regulations. And, the mayor
sent another email to a resident stating that an incident at a
group home elsewhere in Connecticut “really highlight[ed]
all our concerns regarding this group home.”

Over the next few months, the town issued a press
release expressing concern over Gilead’s plan, and the
town attorney corresponded with Gilead’s attorney. The
town attorney asserted that the town interpreted a Connect-
icut Department of Public Health decision to mean that the
Reiman Drive residence was not a community residence
entitled to zoning exemptions under the law. Therefore, the
attorney wrote that the town was issuing a cease-and-desist
order for operating a group facility at 5 Reiman Drive in
violation of the town’s zoning laws. The order stated that
Gilead’s “Rainbow Housing” “appear[ed] to be operating
or allowing the operation of a rooming house/halfway
house or similar venture at 5 Reiman Drive without first
obtaining proper zoning permits,” and that failure to
comply with the notice would result in penalties including
the accrual of fines of $150 per day.

Gilead’s attorney responded with a letter stating that
Gilead’s intended disabled residents and staff were pro-
tected under state and federal Fair Housing Acts and
requested that the order be rescinded, which served as the
basis of the lawsuit,

Betore the court was the defendants’ request for judg-
ment without a trial.

DECISION: Request for judgment without a trial
denied.

There were genuine questions of material fact that had
to be flushed out with respect to the plaintiffs’ FHA claim,
which precluded judgment in the defendants’ favor.

The plaintiffs contended there wasn’t any genuine issue
of material fact as to whether the defendants had made,
printed, or published discriminatory statements connected
to Gilead, which “indicated an impermissible preference
based on the disability of the intended residents or an actual
intention to make such a preference.” The defendants
argued that 1) even if the statements were discriminatory,
they wercn’t made “with respect to the sale or rental of a
dwelling” and therefore didn’t constitute a violation of the
FHA, 2) the statements were protected under the First
Amendment, and 3) did not proximately cause Gilead’s de-
cision to leave the home located at 5 Reiman Drive,

Ultimately, the court found that the statements at issue
in this case should be left for a jury to examine. Those
included:

the town’s official press release;

statements the mayor made in interviews with the
local press;

e statements town officials made at a public forum
at the town hall; and

e the mayor’s emails to residents about Gilead’s
plans, which “conveyfed] a prohibited preference
or discrimination to the ordinary listener.”

CASE NOTE

The court explained that previous case law indicated
that judgment without a trial was appropriate when claims
were based on “advertisements indicat[ing] to the ordinary
reader a preference not to rent to people based on a pro-
tected characteristic, including sex and familial status.”

The case cited is Fair Housing Center of Southwest
Michigan v. Hunt, 2012 WL 11789772 (W.D. Mich. 2012).

Practically Speaking:

On the FHA claim, it would be up to the jury to determine whether
the “ordinary listener standard” had been met. The court also
ruled a claim against the town for violating the Americans with
Disabilities Act {ADA) could proceed as well.

Zoning News from Around

the Nation

CALIFORNIA

LA contemplates growth with new zoning proposals: all
eyes still on SB 50

The Los Angcles Department of City Planning has
released new zoning rules for the city’s downtown area
that contemplates increased growth in Central City, the Los
Angeles Downtown News reported recently. The proposals,
which are included in the city’s DTLA 2040—its Down-
town Community Plan—outline plans to nearly double the
land on which housing may be built and to increase mobil-
ity across the area, the news outlet explained.

In addition, the proposals include the removal of park-
ing minimums, which would provide more housing density.
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According to the DTLA 2040 website, the “Downtown
is home to a diverse range of industries and a patchwork of
distinct neighborhoods that sit at the center of an expand-
ing regional transportation network.” Regional projections
indicate that by 2040 the downtown will add:

e 125,000 people;
e 70,000 housing units; and
e 53,000 jobs.

For more information on DTLA 2040, including an
interactive zoning map, draft zone components (e.g., form,
frontage, development standards, use, density, and com-
munity benefits program), visit planning.lacity.org/plans-p
olicies/community-plan-update/downtown-los-angeles-co
mmunitly-plan-update#about.

In other news oul of the Golden State, Senate Bill 50
would permit “fourplexes” in the single-family neighbor-
hoods, The Mercury News reported recently. SB 50, spon-
sored by Sen. Scott Wiener, would also mandate local of-
ficials to approve bigger residential buildings near transit
stops, the news outlet explained.

In December 2019, the Santa Clara County Board of
Supervisors issued a 4-0 endorsement vote in support of
the bill, reported Palo Alto Online. The Mercury News
reported that SB 50 was recently resurrected with some
changes the bill’s author, Sen. Scott Wiener of San Fran-
cisco, made in the hopes to persuade critics.

Sources: ladowntownnews.com;, mercurynews.com;
paloaltoonline.com

INDIANA

School districts seek exemptions from upcoming
construction projects

The Southwest and Northwest Allen County (Indiana)
school districts (SACSD and NACSD, respectively) have
petitioned the county zoning board for variances related to
the size of their respective schools, reported the Journal
Guazette recently.

SACSD wants to build closer to the road for its Home-
stead High School expansion, and NACSD is looking to
secure a variance so that new lighting on the Carroll High
School’s soccer and football fields can rise higher than
what’s permitted under the code currently permits, the
news outlet noted.

As of print time, public hearings on both matters were
scheduled with the Allen County Board of Zoning Appeals.
In support of its request for the variance, the SACSD
contends that a reduction in the front-yard setback for its
high school needs to be 80—not the required 115—feet to
ensure that the new building can accommodate 3,000
students. NASCD’s proposal calls for the construction of a
band tower on the north side of the high school football
field and 30 new light poles (some 80-feet tall) for the park-
ing lot, which those in support of the project will improve
public use of the facilities and increase safety. According
to the zoning ordinance, standard light-pole height is 25
feet, the news outlet reported, which NASCD officials say
1s too short to be effective and practical for lighting all parts
of the field.

Source: journalgazette. net
KENTUCKY
Changes in zoning spark new lawsuit

Several church pastors and residents in Bowling Green,
Kentucky, have filed suit against the city alleging recent
changes to the zoning code violated state law and the city’s
own “Comprehensive Plan,” reported WNKY.com,

The plaintiffs allege the city’s board of commissioners
and the city-county planning commission should not have
approved a zening change to general business from two-
family residential on two city streets known for their
historic homes.

Originally, the owner of the homes, an investment
company, sought a change in zoning to townhouse/multi-
family residential when the plan was to construct apart-
ments, the news outlet reported. But, in August 2019, the
planning boards approved the change to general business
after the investment company indicated plans to construct
contractor garages. The plaintiffs assert they were never
notified of the amendment to the zoning-change request
and that their due process rights had been violated, the
news outlet reported.

The plaintiffs’ lawsuit requests a judge to overturn the
city’s decision to grant the zoning-code change.

Source: wnky.com
NEW YORK
NYC's ‘upzoning’ push—a necessity or a travesty?

“Upzoning” is a process by which planning regulations
may be relaxed to foster new construction and develop-
ment by permitting greater density (number of units or
floors on the lot) and height, an article in The New York
Review of Books noted recently. Upzoning also permits “air
rights™ transfer to new sites from landmarked structures, it
explained.

But, at what cost to the preservation of “[lJandmark
skyscrapers,” the article posited. In way of example, the
author noted that Chase Bank recently announced plans to
demolish a 52-story Modernist tower on Park Avenue and
replace it with a 70-plus story tower, representing the
“tallest-ever demolition” of a viable New York City- based
building in history, it added.

The full article, “How New York City is Zoning Out the
Human-Scale City,” can be found at nybooks.com/daily/
2019/12/30/how-new-york-is-zoning-out-the-human-scal

Source: nybooks.com
KANSAS

Overland Park’s city planner says assistance programs
and more inexpensive housing projects needed

An article in the Shawnee Mission Post explained how a
local city planner and real-estate developer in Overland
Park said that the city needs more affordable housing but
that the current zoning code presents challenges to meeting
that goal. An article by the Kansas Star also noted that re-
strictive zoning codes in the city mean that developers are
having a tough time building “cottage communities,”
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duplexes, four-plexes, and dwellings with shared drive-
ways, the Post reported.

Source: shawneemissionpost.com
MASSACHUSETTS

Committee in Amherst recommends keeping public quiet
during zoning and planning board application interviews

Up until recently, the public could comment when Zon-
ing and Planning Board applicants were being interviewed
in Amherst, Massachusetts. But, thanks to a recent 4-1
town council vote, the public may no longer be able to

comment during that phase, reported MassLive.com

recently. And, the Outreach, Communications, & Appoint-
ments Committec would also like to keep applicants’
names private unless they're selected for public interviews,
the news outlet added.

A memo in support of the bar on public comments dur-
ing the interviews stated that the public could make
disparaging comments about the individual being inter-
viewed, and this would prevent that.

As of print time, additional discussion on the matter was
scheduled.

Source: masslive.com

NEW HAMPSHIRE

Settlement may be near in lawsuit challenging
Peterborough’s No. 15 zoning amendment

Amendment No. 15 in Peterborough, New Hampshire,
sought to repeal the “Traditional Neighborhood Overlay
Zone II'" and amend the “Traditional Neighborhood Over-
lay Zone 1" so that larger lot sizes and more road frontage
would be required, the Monadnock Ledger Transcript
reported. The amendment got a majority but not a two-
thirds vote, it added.

There was some back and forth over a protest petition
related to the vote, and the issue wound up in court. The
plaintiffs argued that even if the amendment passed it
wouldn’t be valid because it sought to address several zon-
ing issues in a single article, the Transcript reported.

At the start of the year, the deputy town administrator
said Peterborough submitted a consent decree to resolve
the matter out of court. For the past several years, town
planners, with backing from the voters, have been on board
with zoning amendments to allow for more center-of-town
affordable housing, the news outlet reported.

Source: ledgertranscript.com
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First Amendment

Business owner claims denial of requests for variances
related to signs amounted to constitutional violations

Citation: MacGowan v. Town of Castle Rock, Colorado, 2020 WL, 127978 (D.
Colo. 2020)

Michael MacGowan went by the trademarked tradename of “Combolisk™ for
his business. The business’ intent was to build a self-regulated network of “out-
door free specch structures” called Combolisks—each was a large obelisk or
obelisk-like structure “designed to broadcast digital messages along thorough-
fares in the tradition of the outdoor billboard.” Each Combolisk would display a
rotating mix of for-profit, sponsored, or commercial broadcasts with a required,
minimum number of nonprofit broadcasts. Combolisk would operate as a for-
profit company and use its earnings to form an overseeing nonprofit to manage
future Combolisks.

In 2017, MacGowan submitted a “Sign-Permit Application” to the town of
Castle Rock, Colorado. He asked for the application to be suspended toward the
end of that year, and by 2018, he submitted another application to “install free
standing off[-]premise billboard” at a car wash next to a major interstate highway
in Castle Rock.

The town’s zoning manager told MacGowan that the project would require
variances based on the proposed overall size, height, and relative size of the sign
given the size of the car wash lot. But she did not mention the need for a variance
for the sign’s off-premises use.

However, after notice was sent out about a hearing on MacGowan’s applica-
tion, the need for the fourth variance—for off-premises use—was noted.
MacGowan’s hearing was delayed to accommodate that fourth variance in his
application.

Then, in May 2019, the town’s board of adjustment (BOA) denied the four
variance requests following a public hearing, and the decision was final.

MacGowan then filed a federal lawsuit against the town for not approving his
application for the variances. The town asked for dismissal.

DECISION: Town’s request granted.
MacGowan hadn’t stated plausible claims for relief.

A CLOSER LOOK

MacGowan claimed the town violated his constitutional rights—namely rights
under the First and the Fourteenth amendments, the right to free speech and to as-
sembly and the right to due process and equal protection, respectively.

Fourteenth Amendment equal protection claim—MacGowan contended

Mat #42590961



February 25, 2020 | Volume 14 | Issue 4

Zoning Bulletin

that the town and “individuals with cellphones or personal
television were permitted to engage in off-premises adver-
tising, while he is prohibited from doing so.” But, he
“fail[ed] to plausibly allege that either [the town] [n]or
individuals with personal electronics [we]re similarly situ-
ated to him in all material respects,” the court ruled.

While the town engaged “in off-premises advertising by
displaying social media icons on its City Hall sign, . . .
this sign d[id] not advertise for those social media compa-
nies; rather, it communicate[d] to citizens the social media
platforms where they c[ould] engage with [the town]. The
off-premises prohibition would not prevent [MacGowan]
from putting up a sign on the car wash property indicating
the social media platforms, if any, where customers could
engage with the car wash. Therefore, [he] fail[ed] to
plausibly state that [the town] was treated differently than
[him[}] in terms of the off-premises prohibition.”

; C.ontribl'ﬂors

. Corey E. Burnham-Howard
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And, MacGowan didn’t make any “plausible claim that
he [wa]s similarly situated to individuals with personal
electronics.” He wanted “to construct a [30]-plus foot tall
obelisk structure. This large, permanent structure [wals not
materially situated to handheld cellular phones or televi-
sion sets within people’s homes. Taking all facts alleged as
true, [he] failled] to state a plausible claim [that the town]
treated him differently than similarly situated individuals.”

Fourteenth Amendment due process claim—
MacGowan didn’t have a viable claim because the town
had held a public hearing on the four requested variances,
including one for off-premises use, and he failed to articu-
late that the “hearing was insufficient.” “Although the par-
ties focus their attention on the public hearing conducted
on [his] application, both fail to address what—if any—
liberty or property interest is implicated in this case. A
plaintiff asserting a procedural4 due process violation must
show that he or she ‘possesses a constitutionally cogniza-
ble liberty or property interest’ and was deprived of that
interest without due process of law,” the court explained.

The Bottom Line:

MacGowan didn't show “a legitimate claim of entitlement to the
asserted interest.”

First amendment free speech claim—MacGowan
didn’t “state a coherent claim for a violation of the First
Amendment,” the court ruled. For instance, he “never
identifie[d] what provision or provisions of [town]’s zon-
ing code [we]re allegedly unconstitutional.” He generally
referenced the municipal code, the ordinance, and the “sign
code,” but “[w]ithout identifying exactly what [he] [wa]s
challenging, the [c]ourt flound] it difficult to determine the
legal basis of [his] argument.”

First Amendment right to assembly claim—
MacGowan argued that the zoning ordinance violated his
First Amendment right to assembly for speech because it
limited the sign size to 40 square feet. In his view, “signs
compliant with the ordinance [we]re not readable by
vehicles traveling on the highway and, therefore, the
ordinance d[id] not allow . . . for a community of people
to assemble and pass by a location to view words or
pictures as speech at highway speeds. This result[ed] in
[the] right to assembly being denied.”

But, the court disagreed with MacGowan, finding that
there wasn't any “support for [his] tacit assertion that
individuals ‘assemble[d],” as the term is used in the First
Amendment context, as they separately travel[ed] in
discrete motor vehicles along highways.”

The Bottom Line:

“The freedom of expressive association protecifed] the collective
interests of a group whose members share[d] common interests
or objectives. Random strangers traveling separately along a
highway {wejre not coming together to pursue a shared goal or
common purpose,” the court noted. They passed by the same
locations by chance by mere use of the same highway. “The First
Amendment’s rights to free assembly and free association fweJre
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not concerned with a generalized right of ‘social association’
that include[d] chance encounters, . . . let alone individuals
who hald] no interaction or encounters whatsoever,” so
MacGowan’s right to assembly claim also failed.

Environmental Justice

Did state air pollution board consider
environmental effects compression station
could have on residents?

Citation: Friends of Buckingham v. State Air Pollution
Control Board, 947 F.3d 68 (4th Cir: 2020)

The Fourth U.S. Circuit has jurisdiction over Maryland,
North Carolina, South Carolina, Virginia, and West
Virginia,

Friends of Buckingham and the Chesapeake Bay Foun-
dation, Inc. (collectively, the petitioners) challenged the
Virginia Air Pollution Control Board’s (VAPCB) award of
a permit to construct a compressor station on behalf of
Atlantic Coast Pipeline LLC (ACP) in Union Hill, a
historic town in Buckingham County, Virginia.

The compressor station was one of three stations planned
to support the transmission of natural gas through the
ACP’s 600-mile pipeline, which was projected to stretch
from West Virginia to North Carolina.

The petitioners asked the Fourth U.S. Circuit Court of
Appeals to review VAPCB’s decision, and side against it,
as well as the Virginia Department of Environmental Qual-
ity and its director. The petitioners asserted that:

e the board erred in failing to consider clectric turbines
as zero-emission alternatives to gas-fired turbines in
the compressor station; and

e iterred in failing to assess the compressor station’s
potential for disproportionate health impacts on the
predominantly black community of Union Hill and
to independently evaluate the suitability of that site.

DECISION: Vacated; case sent back for further
proceedings.

The VAPCB didn’t give enough of a reason or rational
explanation for not considering electric turbines rather than
gas-fired ones, and it failed to adequately evaluate health
impacts and site suitability.

The VAPCB had a duty by law “to determine the charac-
ter and degree of injury to the health of the Union Hill
residents, and the suitability of the activity to the area.,”
the Fourth Circuit ruled.

The VAPCB contended that the compressor station had
more stringent requirements than any other COmpressor
stations nationwide and that Union Hill residents would be
breathing in cleaner air more than other Virginia residents.
“But these mantras do not carry the day. What matters is
whether the Board has performed its statutory duty to
determine whether this facility is suitable for this site, in

light of [environmental justice] and potential health risks
for the people of Union Hill. It has not.”

A CLOSER LOOK

In its decision the court explained the concepl of envi-
ronmental justice (EJ), which was designed to ensure that a
given project did not have “a disproportionately adverse
effect on minority and low-income populations.”

Here, the governor’s Advisory Council on Environmen-
tal Justice had “recommended suspending the permitting
decision for the [clompressor [s]tation ‘pending further
review of the station’s impacts on the health and the lives
of those living in close proximity.” ”

Under state law the VACPB was “required to consider
‘character and degree of injury to . . . health,” and ‘suit-
ability of the activity to the area.” ™ And, no party argued
the board was excused from considering EJ as part of its
analysis.

WHY THE BOARD ERRED

In finding in the petitioners’ favor, the court explained
how the board had erred. For instance, it had not:

e made “any findings regarding the demographics of
Union Hill that would have allowed for a meaningful
assessment of the likelihood of disproportionate
harm™; and

e when presented with “conflicting evidence about
whether and how Union Hill was a ‘minority’ EJ
population, . . .it [didn’t make any] finding as to its
resolution of this conflict,” the court found. “This
[wals improper under both federal law, and Virginia
administrative law,” it ruled.

Under state law the VACPB was ‘required to
consider character and degree of in yury to
.. . health, and suitability of the activity to
the area.’”

The court added that during the public comment period,
and when public meetings took pace, a central issue in
dispute was “whether the Union Hill community could be
deemed a ‘minority’ EJ community.” The board deferred a
vote twice on this to get more information. “Yet in the end,
it did not even bother to make a finding on this issue.
Rather, at least two [b]oard members ‘assumed’ that Union
Hill was an EJ minority community without performing
further analysis on what that means.”

Case Note:

When sending the case back for further review, the court noted
that the VAPCB was “1o0 make Jfindings with regard to conflicting
evidence in the record, the particular stud(ies) it relied on, and
the corresponding local character and degree of injury from
particulate matter and toxic substances threatened by construc-
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tion and operation of the [cJompressor [s]tation.”

Preemption

Pipe line company challenges city
ordinance it claims would effectively put its
operations out of business

Citation: Portland Pipe Line Corporation v. City of

South Portland, 947 F.3d 11 {Ist Cir. 2020)

The First U.S. Circuit has jurisdiction over Massachu-
setts, Maine, New Hampshire, Puerto Rico, and Rhode
Island.

Portland Pipe Line Corp. (PPLC) and its parent com-
pany, Montreal Pipe Linc Limited, operated the Portland-
Montreal Pipe Line, which carried oil from South Portland,
Maine, to three states and across the Canadian border.

Over the years, PPLC had received state and federal
regulatory approval to unload crude oil from tanker vessels
in Portland’s harbor to be held in above-ground storage fa-
cilities pending transport to Canada through the pipeline.

Around 2007, demand shifted and PPLC wanted to re-
verse the flow of 01l, so it could be loaded onto tankers in
the harbor for distribution across the United States. Its
request for the reversal project was granted from federal,
state, and municipal agencies, but it halted the project due
to the economic conditions in pace at that lime.

In 2012 and 2013, PPLC resumed the project. But, also
around this time environmental interest groups began lob-
bying for a municipal referendum that would bar a key part
of the project: the transportation of Canadian oil sands via
pipeline to South Portland, where PPLC planned to load
the oil sands onto vessels in the city’s harbor.

Initially city residents voted against the refercndum. But,
Portland’s city council then created a committee to consider
changes to city code that would “protect the public health
and welfare from adverse or incompatible land uses, or
adverse impacts to local air, water, aesthetic, recreational,
natural, or marine resources” caused by the loading of
unrefined petroleum products, like Canadian oil sands, onto
ships docked in South Portland’s harbor.

Then, the city passed Ordinance No. 1-14/15—the Clear
Skies Ordinance—in July 21, 2014, which barred the “bulk
loading of crude oil onto any marine tank vessel.” This ef-
fectively put an end to PPLC’s reversal project.

PPLC contended that if it could not proceed with the
project, it would essentially be put out of business. It filed
suit against the city and its code enforcer. PPLC claimed
Maine’s Coastal Conveyance Act (CCA) preempted the
city’s ordinance. In its view a CCA provision barring mu-
nicipal activity that directly conflicted with a state Depart-
ment of Environmental Protection (DEP) could not be
enforced. And, since the Maine DEP had granted PPLC a
renewal license authorizing the reversal project previously,
the city’s ordinance could not stand.

The city requested dismissal of the lawsuit, which the

lower court denied. Then, the parties filed for judgment
without a trial, and the lower court dismissed all but one of
PPLC’s claims. The court disposed of the state-law preemp-
tion claim by finding that the Maine DEP renewal license,
which was entitled “Department Order,” wasn’t an “order”
as interpreted under the CCA. Also, even if it was, the
ordinance didn't directly conflict with the CCA to the
extent the law left room for local zoning restrictions like
the ordinance. PPLC appealed, and the First U.S. Circuit
Court of Appeals determined whether to certify the follow-
ing questions:

e whether the renewal of the license by DEP consti-
tuted an order with preemptive effect; and

e whether the CCA expressly or by implication pre-
empted the ordinance.

DECISION: Questions certified.

Certification of the question of whether PPLC’s oil fa-
cility license, which DEP issued, was an “order” with
preemptive effect was warranted—as was a question as to
whether the CCA expressly or by implication preempted
the ordinance.

WAS THE LICENSE AN ORDER?

The city and the state challenged PPLC’s contention that
an order had been granted. They argued that nothing in the
text of the DEP renewal license suggested it was an order
with preemptive effect. In their view, the letterhead “De-
partment Order” without more didn’t provide a license with
preemption power.

“Neither appeal to plain language wins the day in our
view,” the court found. “The parties’ attempts to define the
term ‘order’ by cherry-picking relevant provisions of the
CCA are similarly unavailing,” it added.

As a result, the court sought “clarification from the Law
Court.” It asked the Law Court to evaluate “whether
interpreting ‘order’ to include MDEP licenses infringe[d]
upon ‘home rule’ authority reserved for the state’s
municipalities.”

WAS THE ORDINANCE EXPRESSLY OR IMPLIEDLY
PREEMPTED?

That was the next question the court asked. Assuming
the renewal license was an order, the appeals court was
asking the Law Court whether scction 556 of the CCA
“expressly preempt[ed] the [o]rdinance.”

Assuming the renewal license was an order,
the appeals court was asking the Law
Court whether section 556 of the CCA
‘expressly preemptfed] the [o]rdinance.”

And, even if section 556 didn’t require express preemp-
tion here, a question remained as to “whether the CCA, in-
dependent of any express preemption that it effects in con-
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sequence of [section] 556, impliedly preempt[ed] the
[o]rdinance.” “Under Maine law, ordinances [welre pre-
empted by implication only where ‘state law [wals inter-
preted to create a comprehensive and exclusive regulatory
scheme inconsistent with the local action’ or where ‘the
municipal ordinance prevent[ed] the efficient accomplish-
ment of a defined state purpose,’” the court explained.

The Boltom Line:

The CCA was “not. . . expressive in outlining the contours of
permissible municipal action,” the court noted, adding there
wasn’t any “clear controlling precedents,” so the preemption
questions required certification.

CASE NOTE

“The uniquely local policy interests at stake here also
support certification,” the court wrote. “This is not a case
in which the policy arguments line up solely behind one
solution.” It added the case would “impact the day-to-day
licensure procedures of a state agency, the future of a local
business that ha[d] been operating in the area for the better
part of [75] years, and the [clity’s authority to protect
against perceived environmental threats to its coastline.”
Ultimately, in the First Circuit’s view, the Law Court was
“better suited for the challenge of balancing these interests
to the extent allowed by applicable state law preemption
doctrine.”

Special Land Use Permits

Lawsuit emerges over special land-use
permit build a cellular tower on church

property

Citation: Municipal Communications, LLC v. Cobb
County, Georgia, 2020 WL 91806 (11th Cir. 2020)

The Eleventh U.S. Circuit has jurisdiction over Ala-
bama, Florida, and Georgia.

Pursuant to Cobb County’s zoning ordinance, before a
wireless tower more than 35 feet high could be constructed,
an individual had to apply for and obtain a special land-use
permit. Also, the local zoning division could enlist “consul-
tants, engineers, or other experts in the area of radio
frequency engineering or other relevant fields to assist the
county in analyzing the application.”

After that, planning and zoning division staff would
analyze the application and recommend granting or deny-
ing it. Then, the planning commission would hold a public
hearing and make a recommendation to the board of
commissioners,

It was up to the board of commissions to vote on whether
to grant the application based on the analysis of 15 factors.

SOUTHERNLINC WIRELESS INC.’S APPLICATION
In August 2015, SouthernL.INC Wireless Inc. (Southern-

LINC) submitted an application for a special land-use
permit with the zoning division to build a cellular tower on
a site it leased from the Wildwood Baptist Church, which
was surrounded by homes and a school.

While the application was pending, SouthernLINC as-
signed its rights, title, and interest in the lease to Municipal
Communications LLC (Municipal), which then became
the applicant.

The county hired CityScape Consultants (CityScape) to
conduct an independent evaluation of the application.
CityScape suggested and Municipal agreed to reduce the
height of the tower from 190 feet to 165 feet and to camou-
flage it to look like a pine tree. CityScape concluded that
Municipal’s application met the relevant zoning ordinance
requirements and recommended approval of the
application.

Planning and zoning division staft determined that the
application met the zoning ordinance requirements and
recommended approval. But they also proposed a condi-
tion to the permit, which would require Municipal to move
the tower 300 to 400 feet to the east, which would place it
in a thick grove of trees near the center of the property.

In February 2016, Municipal informed the zoning
department that the proposed location wasn’t available
because the church wouldn’t lease that site. Also, it asserted
that moving the tower would result in it being more visible
to neighbors to the east and for those traveling along a
nearby road. It also stressed that the location it proposed
was farther away from the nearest neighbors than any other
towers the county had previously approved.

At a public meeting to discuss Municipal’s application
in February 2016, Municipal’s attorney voiced its
objections. CityScape explained at the meeting that the
tower was needed to fill a cell service coverage gap in the
area. And, the zoning division manager stated that Munici-
pal had satisfied all of the zoning ordinance requirements.

Close to 20 residents opposed the tower at the meeting
based on their view that a coverage gap did not exist and
their concern over the general aesthetics related to the
tower, which they feared would negatively impact their
property values.

Ultimately, the board unanimously voted to approve the
application with the relocation condition. Then, Municipal
filed a lawsuit, alleging that the board’s decision was un-
supported by substantial evidence, in violation of the
Telecommunications Act of 1996, and was effectively a
constructive denial of Municipal’s application.

The parties filed for judgment without a trial, which the
lower court granted to Municipal. It found the board’s ap-
proval of the permit with the condition attached constituted
a denial of the permit and was not supported by substantial
evidence. Then, the court ordered the county to issue Mu-
nicipal a special land-use permit without the relocation
condition, which the county appealed.

DECISION: Affirmed.

The board’s decision wasn’t supported by substantial
evidence.

According to the county—and pursuant to the local zon-
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ing ordinance—it didn’t have to grant Municipal’s applica-
tion as submitted because it had failed to meet its burden of
producing sufficient information to show that the alterna-
tive site was unavailable. The lower court had found that
the undisputed evidence showed that “Municipal [had)]
substantially complicd with the requirements of the local
zoning ordinance,”

But, the county argued in its request for judgment that
Municipal had failed to provide sufficient information
because it did not submit documentation showing the
proposed site was unavailable. “Thus, we disagree that it
[wa]s undisputed that Municipal ‘substantially complied,”
" the court explained. “What is undisputed, however, is
that Municipal repeatedly represented throughout the ap-
plication process that the church would not lease the new
location to it and it could not move the tower, and no
County representative, Board Commissioner, or Planning
Commission member or staff person, ever alleged, or even
remotely suggested, that Municipal had failed to meet its
burden of providing sufficient information in compliance
with the County’s zoning ordinance,”

The Bottom Line:

The county didn’t “articulate this reason as a basis for its deci-
sion until after the commencement of this action in the district
court,” and it couldn’t * ‘rely on [a] rationalization . . .
consiructed after the fact’ and then cherry-pick from the record
evidence that support{ed] it.” Therefore, the county couldn’t rely
on Municipal’s alleged failure to produce evidence concerning
the unavailability of the new location as a basis for its decision.

With that issue resolved, the court moved on to whether
there otherwise was substantial evidence to support the
county’s decision. The county contended that the lower
court erred by only considering the statements of board
members and not the record as a whole. “Specifically, the
County maintains that when the record is considered as a
whole, substantial evidence supportfed] the [bloard’s deci-
sion to attach the condition that Municipal move the tower
300 feet to the east, referring to letters submitted from
neighboring residents expressing aesthetic concerns, as
well as concerns that the tower would decrease property
values and impact the neighborhood’s safety.”

The county couldn’t rely on Municipal’s al-
leged failure to produce evidence
concerning the unavailability of the new lo-
cation as a basis for its decision.

“The [c]ounty correctly notes that when assessing if
substantial evidence supports the [b]oard’s decision, we
are required to look at the whole record, but we do so only
in light of the locality’s stated reasons for its decision,” the
court explained. “Here, the [clounty proffered a transcript
of the minutes from the [bloard hearing as the reasoning
for the [b]oard’s decision. The transcript reveal[ed] that the

[b]oard acknowledged in passing that numerous residents
had submitted letters and expressed various concerns sur-
rounding the tower,”

But, when explaining the decision, no commissioner had
“indicated that they specifically relied on those letters or
concerns or specified what other record evidence they
found persuasive.” Instead, each of them “focused on the
aesthetic concerns that were a focal point of the planning
commission meeting and the [bJoard hearing.”

PRACTICALLY SPEAKING

While the county wanted the court to consider additional
evidence that could have otherwise supported the board’s
decision, the court’s review was “circumscribed by the ap-
plicable standard of review”—that is, the court’s role was
to discern whether there was substantial evidence to sup-
port the board’s decision.

In this case, the board’s decision wasn’t supported by
substantial evidence because:

e the commissioner stated the tower was needed to ad-
dress the cell-coverage gap and that Municipal had to
meet the applicable zoning requirements;

e while the residents’ general concern over aesthetics
and property value were raised, the board had “ulti-
mately concluded that [it] could not determine one
way or the other the tower’s effect” on property
value;

e another commissioner noted that the tower wasn’t an
eyesore like a cell tower on the side of a highway—it
would be camouflaged and “you barely can barely
see it, and it becomes almost invisible after a
while”—and he “unequivocally stated that he saw no
‘reason to move it 300 feet.”

Based on the commissioner’s statement, “the only
reasons clearly expressed by the [bloard that could support
denying Municipal’s application were generalized aesthetic
concerns. While the County’s local zoning laws permit it to
consider aesthetic impact of the tower, we have held that
blanket generalized aesthetic objections, standing alone—
like those proffered here—arc not enough to constitute
substantial evidence,” the court wrote. Thus, the board’s
decision wasn’t supported by substantial ¢vidence.

Zoning News from Around
the Nation

Connecticut

Old Lyme’s setback rules shelved; court rules on
whether property owner would face undue hardship if
variances denied

Old Lyme’s zoning commission voted to shelve pro-
posed amendments to a Tidal Waters Protection regulation
that would have created a 100-feet setback for new con-
struction on coastal and riverfront properties. The current
set back 1s 50 feet, and when introducing the amendment,
the commission’s secretary, Jane Marsh, expressed that the
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town should commission a coastal resilience study like the
one neighboring Old Saybrook had conducted in 2018,

To view Old Saybrook’s “2018 Coastal Resilience &
Adaptation Study,” visit oldsaybrooket.gov/conservation-c
ommission/pages/coastal-resilience.

And in other news out of Connecticut, a state court has
ruled that an abutting property owner’s estate is out of luck
in an effort to challenge a local zoning board’s decision to
grant other property owner variances concerning a legally
non-conforming accessory structure that had been de-
stroyed by a hurricane in 2012.

The court found there was evidence to support the lower
court’s decision Lo affirm a zoning board’s decision to grant
the variances on the grounds that not doing so would create
an undue hardship for the property owner.

The casc arose after Paul Breunich, the property owner,
sought variances from various setback requirements and
height restrictions under the City of Stamford’s zoning
regulations. He contended that the strict enforcement of
the regulations would result in an undue hardship because
he couldn’t comply both with those regulations and with
the regulations applicable to flood-prone areas, which
required him to elevate the structure. The court agreed.

The case cited is Mayer-Wittmann v. Zoning Board of
Appeals of City of Stamford, 333 Conn. 624, 218 A.3d 37
(2019).

Source: ctexaminer.com
Indiana

Seymour's city council votes to extend time to study
impact of institutional zoning ordinance proposal

In a 5-2 vote, the Seymour City Council decided to give
the planning and zoning committee more time to study the
impact of proposed institutional zoning ordinance, The
Tribune reported recently. The ordinance would place a re-
striction on the construction of criminal justice or rehabili-
tation facilities; namely, they could not be less than 600
feet from residential areas, schools, churches, and city
parks, the news outlet noted.

In September 2019, the planning commission began
looking into institutional zoning, and shortly thereafter, in
November 2019, the proposed ordinance was drafted.

Source: tribtown.com
Louisiana

Should New Orleans put a plug on outdoor music?
Council members vote to study how other cities regulate
before voting

New Orleans is a city steeped in great musical history—
from Dixicland to jazz—and its downtown’s party atmo-
sphere lends itself to outdoor music. But, in 2019, the New
Orleans Department of Safety and Permits said, according
to its interpretation, new businesses might not have the
right to having outdoor entertainment, Fox8Live reported
recently.

In response, the city council recently voted to study the
zoning and regulation of music in other cities, and particu-
larly land use for established businesses, including restau-

rants and bars (but “not second lines™). The study, which
will take place over the course of nine months, will exam-
ine when the businesses began playing music, and after the
study period, recommendations about how the city should
handle the issue are expected to be made to the city council.

Source: fox8live.con

Massachusetts

Boston's zoning commission tightens short-term rental
loophole

The Boston Zoning Commission, in a unanimous vote,
decided that units classified as an executive suite must go
through a public process concerning its occupancy ap-
plicants, North End Waterfront reported recently. This will
result in a tightening of a loophole concerning short-term
(Airbnb-type) rental regulations that recently went into ef-
fect in the city.

Often short-term rentals from Airbnb have not been
registered with Boston, with the owners listing them as
exempt from registration due to executive-suite status, a
zoning classification originally created for corporate
apartments.

The news outlet reported that many short-term rental
operators, like Sonder, Stay-Alfred, and Domio, have used
the executive status loophole to run “fake” hotels to avoid
the approval process other hotels must go through. The
hope is that by making those claiming executive status go
through the process of engaging in community meetings
and filing zoning variance applications that the city will
better be able to preserve the purpose of its short-term
rental regulations for non-owner-occupicd buildings.

To read the city’s ordinance on short-term rentals, visit
boston.gov/sites/defanlt/files/documeni-file-08-2018/shor
t-term_rental ordinance.pdf.

Source: northendwaterfront.com

New Hampshire

Town settles lawsuits concerning notice of protest
petition

The town of Peterborough has settled two lawsuits al-
leging it hadn’t provided proper notice on a protest pelition
concerning zoning rules, the Union Leader reported
recently.

The news outlet reported that the town had adopted zon-
ing rules to amend housing density rules, thereby permit-
ted more units in Peterborough. When residents sought to
overturn the rules by way of a town meeting ballot vote in
May 2019, the selectmen adopted a protest petition without
notice concerning Zoning Amendment 15, which repealed
the town’s Traditional Neighborhood Overlay Zone II and
changed the Traditional Neighborhood Overlay Zone 1, the
news outlet reported.

As a result the downtown area allowed for the building
of 16 housing units per acre, which exceeds the density in
other places like Keene, Milford, and Nashua, leaving the
town of Peterborough with a density map more compara-
ble to the city of Manchester, the news outlet reported.

Through the settlement, the town will concede that the
protest petition had not been legally noticed for voters, and
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thus, was invalid. The practical impact is that the May vote,
passed by a simple majority, has been defeated, the Union
Leader stated.

Source: unionleader.com

Ohio

County commissioners board approves zoning changes;
study shows zoning in Cuyahoga County leads to
housing inequality

Three zoning changes have been approved by the Board
of Miami County Commissioners, including a request to
rezone close to eight acres to light industrial from domestic
agriculture in Monroe Township, the Troy Daily News
reported recently. The decision means that construction
and excavation company Outdoor Enterprises will be able
to buy the property to store equipment.,

About the property, which had previously been used as a
junk yard for vehicles, the owner of Outdoor Enterprises
said that the rczoning is a “low impact, low-traffic solu-
tion” for the parcel. Despite his contention, a neighboring
property owner contends the rezoning could have a nega-
tive impact on his property value. In his view, keeping the
domestic agriculture zoning on the land would have given
him a better “buffer.”

Jack Evans, the board commissioner, addressed the
neighbor’s concern that the change amounts to “spot

zoning.” In his view, the property had become an eyesore,
and the rezoning will preclude its use as junkyard in the
future.

In other news out of the Buckeye state, the Fair Housing
Center for Rights and Research (FHCRR) has concluded
that the way Cuyahoga County’s approach to zoning leads
to racial segregation and housing inequality, reported Idea
Stream recently.

The nonprofit advocacy group analyzed a majority of
zoning ordinances across the county and found that single-
family homes were more prevalent in cities with higher
average incomes and larger white populations, the news
outlet explained. Michael Lepley, a senior research associ-
ate at FHCRR said lower income and individuals of color
are generally priced out of thosc areas and must rent rather
than own their homes. In his view, the county’s zoning is
indicative of an “intentional . . . power structure.” Lepley
said,

In Cuyahoga County, there are 11 communities that
don’t permit rental housing, the news outlet reported. And,
according to Lepley, close to 60% of the zoning in the
county is for single-family homes, which leads to a situa-
tion where apartment complexcs and multi-family dwell-
ings are concentrated in and around Cleveland.

Sources: tdn-net.com; ideastream.ore
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Condemnation

Gas company brings action against landowners for

permanent and temporary easements to build pipeline on
their property

Citation: Sabal Trail Transmission, LLC v. 3.921 Acres of Land in Lake County
Florida, 947 F.3d 1362 (11th Cir. 2020)

The Eleventh U.S. Circuit has jurisdiction over Alabama, Florida, and Georgia.

Sabal Trail Transmission LLC (Sabal) was building the construction of a 500-
plus mile underground pipeline to transport natural gas from Alabama to Florida.
Federal Energy Regulatory Commission issued Sabal Trail a public convenience
and necessity certificate authorizing the construction and operation of the pipeline.

Pursuant to the certificate, Sabal Trail could build a pipeline along a route where
it held existing rights-of-way to much of the land needed for construction of the
pipeline. For the remaining more than 200 miles of the route, Sabal Trail needed
easements from landowners to build the pipeline across their properties.

Sabal ran into issues when it came upon Sunderman Groves (Sunderman), which
Charles and Jan Sunderman owned. The Sundermans owned about 500 acres of
land across Lake County, Florida, and Sabal Trail wanted to lay about 1,335 feet of
pipeline diagonally across 40-acre parcel on their property.

Sabal Trail requested a permanent easement to install and maintain the

underground pipeline and related equipment. The eascment would permit Sabal
Trail with the right to;

e prohibit the Sunderman’s and any successive owner of the property from
building any structure in the permanent easement area;

remove any vegetation in the permanent easement area; and

enter the remainder of the parcel to access the pipeline and related
equipment.

In total, Sabal Trail sought to acquire 1.535 acres through permanent easerment.
It also sought a temporary easement covering more than two acres.

The Sundermans refused 1o sell the easements, so Sabal Trail sought to acquire

the easements through eminent domain. It filed a condemnation action against
Sunderman.

A jury heard evidence about the impact the pipeline had on the land values and
the appropriate amount for taking the land. The jury found that Sunderman was
entitled to $309,500 for the condemnation. It also awarded it $17.500 for the per-
manent easement, $10,000 for the temporary easement, and $282.,000 for sever-
ance damages for the diminution in value of the remainder of the parcel. Total
judgment included attorney’s fees and costs.

Mat #42590964
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Sabal Trail sought a new trial. It argued that the court
should have excluded an opinion from Jan Sunderman about
the value of the land after the pipeline was built because her
testimony was speculative. The court denied the request. It
found a property owner generally was permitted to testify
about the value of her land and that Sunderman’s testimony
was not speculative because it was based on her personal
knowledge and experience.

Sabal Trail then filed a request for judgment challenging
the court’s finding that Sunderman was entitled to attorney’s
fees and costs. It contended that under the federal Natural
Gas Act (NGA), a property owner wasn’t entitled to recover
the attorney’s fees and litigation expenses it incurred in
litigating a condemnation action,

The court denied this request, too. It found that Sabal
Trail had failed to identify a manifest error of law in the
court’s conclusion, so it appealed.
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DECISION: Affirmed in part.

The lower court hadn’t abused its discretion in allowing
Jan Sunderman to offer her lay opinion as to how natural
gas pipeline affected the value of subject parcel.

The Federal Rules of Evidence stated that when a lay wit-
ness could offer opinion testimony. “Rule 701 requires that
fay opinion testimony be ‘(a) rationally based on the wit-
ness’s perception; (b) helpful to clearly understanding the
witness’s testimony or to determining a fact in issue; and (¢)
not based on scientific, technical, or other specialized
knowledge within the scope of Rule 702.” 7 “In addition, the
lay witness’s opinion must be derived from her personal
knowledge or experience,” the court explained.

Also, an advisory committee note on Federal Rule of Ev-
idence 701 to the 2000 amendment stated that “[a]s a gen-
eral rule, ‘an owner of property is competent to testify
regarding its value.’ ™

“Given this general rule, we conclude that Sunderman, as
one of the two owners of Sunderman Groves, was competent
to testify about the value of its property,” the court ruled.
Sabal Trail still argued the lower court should have kept
Sunderman’s testimony out about the value of the parcel af-
ter the pipeline was built because she had no prior experi-
ence selling property encumbered by a pipeline and, there-
fore, didn’t have personal knowledge about whether the
pipeline diminished the parcel’s value.

Sabal Trail relied on the court’s decision in Williams v.
Mosaic Fertilizer LLC. In that case, the court ruled that the
lower court hadn’t abused its discretion when excluding a
homeowner’s testimony about the value of her house
because her opinion was based solely on speculation.

This case differed from Williams “because Sunderman’s
testimony about the value of the parcel was based on her
personal knowledge, not speculation,” the court noted. “Al-
though she had no prior experience selling property encum-
bered by a pipeline, her opinions about what purchasers
were looking for were drawn from her experience sclling 25
similar lots for rural residential development.”

The Bottom Line:

“Based on her interactions with prospective purchasers, {Sunder-
man] understood that a purchaser who was buying a rural resi-
dential lot wanted to enjoy nature, have privacy, and be free from
restrictions governing what she could do with her land. She ap-
plied this experience to opine that if she proceeded with the plan to
subdivide the parcel into three lots, two of the lots would be un-
marketable for residential development.”

Also, Sunderman “explained that a purchaser looking to
build a house in a rural area would not buy either lot given
that the pipeline cut diagonally across each lot, the perma-
nent easement restricted how the landowner could use the
area covered by the permanent easement, and Sabal Trail
retained the right to enter each lot to access the pipeline.
Because Sunderman’s opinion was based on her personal
experience and knowledge, we conclude that the district
court did not abuse its discretion in allowing her to testify,”
the court wrote.,
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A CLOSER LOOK AT WILLIAMS

In Williams, a homeowner sued a factory alleging that it
emitted toxic chemicals and was liable under a Florida stat-
ute that created a private right of action for those damaged
by a discharge of materials in violation of Florida’s environ-
mental standards. The homeowner claimed her property was
damages due to the impact of the emissions on the value of
her property. The court excluded the homeowner’s valuation
testimony on the basis that it “lacked foundation and was
purely speculative.”

In Williams, a homeowner sued a factory al-
leging that it emitted toxic chemicals and
was liable under a Florida statute that created
a private right of action for those damaged
by a discharge of materials in violation of Flo-

rida’s environmental standards.

On appeal, that decision was affirmed, where the appeals
court acknowledged that as a general rule a homeowner may
testify about the value of her home. “But [the court] cau-
tioned that when an *owner bases[d] his estimation solely on
speculative factors,” a court [could] exclude the owner’s
testimony.” According to the court, “the homeowner’s
testimony that her home had no value was speculative
because she had not tried to sell her home and had not
spoken Lo an appraiser or real estate agent about it.”" Also,
“she knew that some buyers were willing to purchase homes
near the factory because she was aware that another home
on her block had recently sold. Because there was no basis
for the homeowner’s opinion that the value of her home was
zero, [the court] concluded that her opinion was ‘pure
speculation” and so the district court did not err in excluding
her testimony.”

The case cited is Williams v. Mosaic Fertilizer, LLC, 889
F3d 1239, 106 Fed. R. Evid. Serv. 498 (11th Cir. 2018).

Constitutional Violations

Rabbinical college claims zoning ordinances
violated First and Fourteenth Amendment
rights

Citation: Congregation Rabbinical College of Tartikov,
Inc. v. Village of Pomona, NY, 945 F.3d 83, 372 Ed Law
Rep. 567 (2d Cir. 2019)

The Second U.S. Circuit has jurisdiction over Connecti-
cut, New York, and Vermont.

In 2004, Congregation Rabbinical College of Tartikov
Inc. (TRC) bought about 100 acres of land in the Village of
Pomona, New York, a small suburban village of about 3,200
people. TRC wanted to build a school on the parcel to edu-
cate rabbinical judges. It did not, however, submit any
concrete development proposals or zoning/construction ap-
provals over the next few years,

In 2007, a local group published an article revealing
TRC’s plan to build a school and nine large apartment build-
ings to house, 1,000 students and their families, which
would add an estimated a 4,500 people to the local
population. Local opposition ensued, and the village board
enacted two amendments (o its land-use laws limiting or
prohibiting whatever development TRC ultimately wanted
to build.

TRC and its future students and faculty filed a lawsuit
against the village and its board of trustees. They wanted the
amendments rendered unconstitutional and their claims al-
leged specifically that the village violated the First and
Fourteenth Amendments, the Religious Land Use and
Institutionalized Persons Act (RLUIPA), the Fair Housing
Act (FHA), and state law, by limiting or prohibiting TRC,
on the basis of religious motives, from building a rabbinical
college on its 100-acre tract located in village.

Following a bench trial, the lower court found that the
two zoning amendments—as well as two additional provi-
sions—were enacted for religious motives, so it enjoined
their enforcement, and entered an injunction.

The village challenged the decision. It asserted that the
lower court’s findings as to religious animus were wrong.

DECISION: Affirmed in part.

There was a discriminatory intent behind the 2007
amendments,

The Second U.S. Circuit Court of Appeals found there
was evidence of a discriminatory motive behind the village’s
zoning amendments, which applied to dormitories and
wetlands. For instance:

e there was public outcry over the TRC’s plans fol-
lowing the news report;

villagers commented at a public hearing in 2007;

e there had not been any studies conducted as to the
necessity or use of the 2007 wetlands law “com-
bined with the [vlillage’s knowledge that there
were wetlands on the property” and the timing of
the law’s adoption;

® an exception to the wetlands law would not apply
to single-family homes;

e the newly elected mayor had run on a campaign
promise to stop TRC development;

e statements the mayor and board trustees made—as
well as members of the community— indicated the
village’s “prejudice against Tartikov and Orthodox/
Hasidic Jews”;

e the board rejected proposals to increase the maxi-
mum height of dormitories and the number of din-
ing facilities allowed in the 2007 dormitory law; and

e the village behaved differently toward other pro-
posed projects in the community.

The Bottom Line:

The trustees knew TRC's intention for the property when the 2007
laws were enacted And, while the evidence as to the particulars of
TRC’s plans was “scant” “that ignorance dissolved on January 9,

2007 when” the article was published detailing the plans to build

€ 2020 Thomson Reuters
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a school and housing for 4,500 adult students and their families in
buildings as high as six stories.

The board of trustees was present to hear residents objec-
tions to the plans. There was evidence many of those state-
ments were discriminatory. And, there was also evidence
that the officials relied on some of those comments when
making the decision about limiting building under the
amendments.

The Bottom Line:

When viewing the lower court's ruling “in a holistic manner” no
clear error was detected, so its decision stood. The laws had a
discriminatory effect on TRC. For instance:

e the dormitory law, which excluded multitamily dwell-
ing units from the definition of “dormitory” and barred
separate cooking and dining arcas, “prohibited the
types of residences TRC intended to build, which
included ‘kitchens in each residence so that students
can diligently study . . . while also meeting their

33,

religious obligations to their families’ *"; and

e the dormitory law’s “20 percent lloor space restric-
tion, . . . would limit dormitories to just 20,000
square feet based on TRC’s planned 100,000 square
feet of construction” and “[d]ormitories of that size,

.. could accommodate roughly 30 students and their
families—a number far short of what TRC had
planned.”

PRACTICALLY SPEAKING

“There [wa]s sufficient basis in the record to conclude, as
the district court did, that on campus housing of the nature
Tartikov sought was important to the exercise of Tartikov’s
faith because it would allow students o be near their fami-
lies while maintaining a diligent study schedule,” the
Second Circuit wrote. “Further, Pomona has presented no
evidence suggesting that the [v]illage and surrounding com-
munity had sufficient housing for 1,000 students and 3,500
additional family members to live within walking or even
driving distance of the TRC site without additional construc-
tion,” the courl wrote.

“Pomona has presented no evidence suggesting
. sufficient housing for 1,000 students
and 3,500 additional family members to hive
within walking or even driving distance
of the TRC site without additional construc-
tion,” the court wrote.

With regard to the wetlands law, two provisions
“work[ed] in tandem [to] prevent . . . construction of a
TRC-like project anywhere in Pomona.” “[A] 10 net acre
minimum lot size for educational institutions ensured that
TRC’s lot was the only site in Pomona large enough for the

proposed college. And the required 100-foot buffer between
constructed features and wetlands guaranteed TRC could
not build on the property, because the only suitable location
for a driveway fell within 100 feet of wetlands,” the court
explained. “While the 2007 Wetlands Law allowed land-
owners who were deprived of all reasonable use of their
property to apply for a permit, the parties” stipulated to the
district court that TRC did not qualify for a permit because
its property could be put to reasonable use—though not the
use it desired.”

Ultimately, the court did not find an error in the lower
court’s reasoning. The village didn’t meet its burden of
showing a *clear error” had occurred.

Case Note:

The Second U.S. Circuit Court of Appeals declined to overturn the
lower court’s ruling that religious animus motivated the two zon-
ing amendments, but it ruled there wasn't sufficient evidence to
support such a finding as to the two earlier zoning amendments.

A Closer Look: TRC had the burden of showing a dis-
criminatory effect resulted from the 2007 amendments
whereas the village had the burden of showing that the lower
court’s ruling on that matter was a clear error. Because the
village didn’t meet that burden, its appeal failed on the issue
of whether 2007 dormitory and wetlands laws had a dis-
criminatory effect on TRC.

Variances

Property owner’'s application for seven
variances to construct single family home
denied

Citation: Wolf v. Board of Zoning Appeals, 2019 WL
5957951 (Conn. Super. Ct. 2019)

Shayna Wolf owned a property known as 350 Wip-
poorwill Lane, Stratford. The property, which was ir-
regularly shaped and didn’t have frontage on a public street,
was located in a residential (RS-1) zone and consisted of ap-
proximately 2.2521] acres, as indicated on a tax assessor
map. Access to the parcel was possible via a 20-foot right of
way, which was used to access other properties that were
otherwise landlocked.

Wolf acquired title to 350 Wipporwill Lane via a war-
ranty deed dated February 26, 2016, which was recorded in
the Stratford Land Records. The consideration for the
conveyance was noted as $20.

In 2018, Wolf applied to the Stratford Board of Zoning
Appeals (BZA) for seven variances because she wanted 1o
construct a single-family home on the property. Her applica-
tion stated she was claiming legal hardship due to the “pre-
existing nonconforming irregular shaped property formerly
part of an old farm sporadically developed over the years to
one family homes, preexisted rear lot Regulation.”

Wolf asserted that the property’s shape made it subject to
hardship. That's because, in her view, the configuration
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rendered compliance with Stratford’s rear lot regulations
impossible. She also asserted that a failure to grant the
requested variances and to permit the construction of a
single-family residence on the property would result in
practical “confiscation” of the property.

Wolf faced opponents regarding the matter. Those indi-
viduals contended that Wolf knew the property was not an
approved building lot when it was purchased. And, any hard-
ship, in their opinion, was the result of Wolf’s predecessor
in title and did not arise from the application of zoning
regulations to the property.

A public hearing took place in December 20118. The BZA
voted unanimously to deny Wolf’s request for the variances,
The commissioner noted that the hardship had been self-
created and a letter to Wolf stated that she had failed to dem-
onstrate an adequate hardship that would allow the BZA to
grant the requested variances.

Wolf appealed.

DECISION: Appeal dismissed.

Wolf didn’t have a basis for assuming that multiple vari-
ances would be approved to permit development of the
parcel.

HARDSHIP NOT EVIDENT

To succeed with her claim, Wolf needed to show that a
hardship was evident by “substantial evidence.” “[T]o grant
a variance, a zoning board of appeals must find that two . . .
conditions have been satisfied: 1) the variance must be
shown not to affect substantially the municipal comprehen-
sive plan, and 2) adherence to the strict letter of the zoning
ordinance must be shown to cause unusual hardship unnec-
essary to the carrying out of the general purpose of the zon-
ing ordinance,” the court explained.

Also, “[t]he comprehensive plan consists of the zoning
regulations, and the zoning map.” And, “[cJompliance with
the comprehensive plan [wals usually met when the use al-
lowed [wa]s consistent with other uses in the area.”

Granting a variance gave a property owner authorization
to use his or her property even though a zoning violation
would result. But, the granting of a variance was “reserved
for unusual or exceptional circumstances.” And, “[p]roof of
exceptional difficulty or unusual hardship [wals absolutely
necessary, as a condition precedent to the granting of a
variance.”

But, hardships that were “personal to the applicant,
however compelling {rom a human standpoint, d[id] not
provide sufficient basis for the granting of a variance,” the
court explained. “Hardships which ar[os]se out of the vol-
untary act of an applicant [we]re considered to be self-
inflicted, and could not] provide justification for the grant-
ing of a variance.”

SO, WHAT WOULD CONSTITUTE A HARDSHIP?

“[1]f a hardship [wa]s created by the enactment of a zon-
ing ordinance, and a predecessor in title could have sought a
variance, a subsequent owner [could] . . . seek a variance,”
the court wrote. “This situation [wa]s . . . distinguished
from one in which a predecessor in title create[d] a noncon-
formity, from which the current owner s[ought] relief.”

Here, Wolf wanted to build a single-family home at 350
Wippoorwill Lane, and single-family residences were
permitted under the RS-1 zone. “The contemplated use of
350 Wippoorwill Lane [wa]s a permitted use in the zone,”
the curt noted. But “[a] showing of hardship, however, [wals
another matter entirely.”

Wolf contended that the hardship arose out of applying
the Stratford Zoning Regulations to the property. She as-
serted that her predecessor in title could have sought a vari-
ance, and that she could, therefore, pursue the seven vari-
ances to permit the construction of a single-family home.

The BZA in rejecting the variance application concluded
that Wolf failed to show a hardship and that a hardship was
governed by the “purchase with knowledge™ rule. “The
court agrees with the Board,” the court wrote.

1 get a variance granted, the applicant had to
show that “a hardship [arose] from condi-
tions different in kind from those generally af-
fecting properties in the same zoning
district, and [had to] be imposed by conditions
outside the control of the person or entity
seeking the variance.”

*350 Wippoorwill Lane, in its present configuration, was
created by [Wolf’s] predecessor in title. At no time did ei-
ther [owner] seek to subdivide the property or seck approval
for a building lot from agencies of the Town of Stratford,”
the court explained.

The Bottom Line:

There was ample evidence in the record that the property was “not
rendered non-conforming through the adoption of a zoning
ordinance by the Town of Stratford.” The hardship “was created
by the [Wolf's] predecessor in title, [so] the [BZA] lack[ed]
authority to grant a variance, because the hardship [wajs self-
inflicted.” And since the “claimed hardship arfose] from the ap-
plicant’s act, a zoning board of appeals lack{ed] the power to grant
a variance.”

In the end, the court ruled the hardship was self-created
because “any claimed hardship arose from the creation of
the parcel itself, rather than from the enactment of any
subsequent regulation or ordinance.”

A CLOSER LOOK

A variance ran with the land, and it was based on prop-
erty conditions. Also, “[t]he identity of the applicant [wals
irrelevant.” So, to get a variance granted, the applicant had
to show that *‘a hardship [arose] from conditions different in
kind from those generally affecting properties in the same
zoning district, and [had to] be imposed by conditions
outside the control of the person or entity seeking the
variance.” Furthermore, “[a] general hardship to the neigh-
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borhood, or to the community as a whole, cannot support
the approval of a zoning variance.”

Practically Speaking:

“Even the fact that one or more variances have been granted to
landowners near the site of a proposed variance, does not consti-
tute proof of undue hardship,” the court explained. “Disappoint-
ment in the use of property dfid] not constitute exceptional dif-
ficulty or unusual hardship,” it added.

Restrictive Covenants

Buyers of vacant lots sue real estate agent
after they're denied loan to build non-
residential structure

Citation: Seong Ho Hwang v. Gladden, 2020 WL 521849
(M.D. Ala. 2020)

Seong Ho Hwang and Sin Ja Son, both doctors, bought
two adjoining lots in Auburn, Alabama. They wanted to
construct a chiropractic clinic on the lots, bul after closing
on sale of the property, they werc denied a construction loan
because there were restrictive covenants recorded on the
land that restricted them to residential use.

The doctors sued their real cestate agent, Brent Gladden,
and his company, University Real Estate Group LLC (col-
lectively, the defendants). They asserted claims of fraud,
breach of contract, and negligence.

The issue for the court was whether to grant the defen-
dants’ request for judgment without a trial on the doctors’
claims. The defendants argued the doctors had actual and
constructive notice of the covenants prior to closing on the
lots. And, according to the defendants the docirine of “ca-
veat emptor” and the express terms of the sales contract ap-
plied, making the doctors solely responsible for determining
the suitability of the land for their intended purpose. Ad-
ditionally, the defendants asserted the doctors couldn’t rely
on any advice or representations Gladden or any other
agents involved in the sale had made.

DECISION: Judgment without a trial granted,

Neither the real estate agent nor his company were liable
for not providing the doctors with notice of the zoning
Testrictions.

Actual or constructive notice—The doctors alleged that
Gladden should have discovered and disclosed that the prop-
erty was subject (o restrictive covenants limiting it to resi-
dential use. “These claims all fail because [the doctors] had
actual and constructive notice of the covenants,” the court
found.

It was undisputed that “the restrictive covenants for the
Indian Hills Subdivision were properly recorded in the Lee
County Probate Court in 1977 and numerous references to
the covenants appear in the chain of title for Lots 41 and 42.
Under Alabama law, ‘the proper recordation of an instru-
ment constitutes conclusive notice to all the world of
cverything that appears from the face of the instrument’ and

‘the purchasers of real estate are presumed to have examined
the title records and knowledge of the contents of those re-
cords is imputed to them.” ™

Further, at the closing, the doctors “received a warranty
deed conveying title that explicitly state[d] thal ‘[t]his
conveyance is subject to . . . Restrictive Covenants of
Indian Hills Subdivision filed for record on July 29, 1977."
In addition, they “received a signed title insurance commit-
ment that list[ed] the restrictive covenants among the excep-
tions to coverage.” The doctors “chose not to read these
documents, but Alabama law d[di] not allow [them] to ‘close
their eyes to avoid the discovery of the truth.” " Thus, the
doctors had “actual and constructive knowledge of the re-
strictive covenants, [so] they c[ould] [not] maintain a cause
of action against defendants for failing to discover and dis-
close them,” and their claims [ailed as a matter of law.

Caveat emptor—The doctors’ argument was foreclosed
by this “let the buyer beware doctrine,” which Alabama ap-
plied to the sale of unimproved land. “Under this doctrine, it
[wals solely the buyers’ responsibility to determine the
condition of the property, and the seller and real estate
agents involved in the transaction ha[d] no duty to disclose
any defects.

Here, the undisputed evidence showed that the two lots
were empty and cavear emptor applied because none of the
three exceptions Alabama courts used would apply. Those
exceptions arose when:

»

in

e “a buyer and seller ha[d] a fiduciary relationship’
that case there was a duty to disclose known defcets;

e “a scller ha[d] a duty to disclose known material
defects affecting health and safety that [welare not
readily observable and [we]re unknown to the buyer™;
and

e “if the buyer ma[de] a specific inquiry about a mate-
rial condition concerning the property, the[n] [the]
seller ha[d] a duty to disclose known defects.”

But, these exceptions would not apply when the property
was bought “as is” in the purchase contract.

The Bottom Line:

There wasn't case law to support the doctors’ argument that Glad-
den had “guarantee[d] or warrani{ed] that the property purchased
[wals suitable for [their] intended purpose.” Also, the purchase
contract clearly stated that they were buying the lots in their “pre-
sent "AS IS' condition.” “[T]his clause effectively vitiate{d] any
recognized exceptions to cavear emptor,” the court found.

A CLOSER LOOK

“The clear and unequivocal terms of the contract here
completely insulate[d] . . . Gladden from all of [the] claims
arising from his alleged failure to discover and disclose the
restrictive covenants,” the court ruled. "By the clear terms
of the contract, [the doctors] were solely responsible for
determining whether the property was suitable for their
intended purpose of building a chiropractic clinic, and they
were prohibited from shifting this responsibility to defendant
Gladden because he was a real estate agent covered by the
contract.”
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The doctors ‘chose not to read these documents,
but Alabama law dfdi] not allow [them]
to tlose their eyes to avoid the discovery of the
truth.””

Also, the court rejected the doctors’ claims that Gladden
had agreed to be bound to a requirement to obtain a cove-
nants release from enough property owners in the Indian
Hills Subdivision to remove the restrictive covenants from
the lots they were buying. “Examination of the written terms
of the Hability release show[ed] that [the doctors] agreed to
release defendants from all claims in exchange for ten dol-
lars and *delivering of information . . . regarding the Real
Estate Transactions.” ” The vague term ** “delivering of in-
formation’ [wals simply too amhiguous, hroad and uncer-
tain to have any meaning at all as used in the liability release
here.” And, the term “information” couldn’t “reasonably
construed as meaning delivery of an effective release of the
covenants as [they] urge[d], nor as delivery of however
many signatures defendant Gladden managed to obtain as
defendants urge.”

Case Note:

“Covenants, easements, and other burdens on land that ap-
pearfed] in the publicly-available title record [we]re simply not
latent defects,” the court explained.

Zoning News from Around
the Nation

Connecticut

Democrat senators unhappy with municipal zoning
restrictions they say price low-income families out of
communities

Martin Looney, Connecticut’s Scnate President, an-
nounced that Democrat senators are concerned over munici-
pal zoning restrictions that price out low-income families
from affordable housing in the suburbs, the Yankee Institute
reported.

At a press conference, Looney, a democrat from New Ha-
ven, said affordable housing is an ongoing challenge in the
state. Sen. Saud Anwar (D-South Windsor) also said that the
issuc of affordable housing development should be ap-
proached with a carrot, not a stick. In his view, municipali-
ties should be offered better education and school-building
funding in exchange for passing zoning ordinances that ad-
dress affordable housing needs.

The push among Democrat lawmakers came after articles
published in the CT Mirror illustrated how wealthier districts
may block affordable housing projects with their local zon-
ing laws, the news outlet reported.

Source: vankeeinstitute.org

Florida

Changes to Bert Harris Act of 1995 could cost beachside
communities millions of dollars

Florida’s Bert Harris Act of 1995 is designed to protect
property rights. But, amendments to the law have town of-
ficials in the beachside communities of Pinellas County wor-
ried who claim legislative changes would result in millions
of dollars in liability settlements and thwart their ability to
change zoning and land-use rules overall, the Tampa Bay
Times reported recently.

Calling the bill a “nuclear bomb,” an attorney for two
beach communities told the Barrier Island Government
Council that the proposal would impact any land-use regula-
tions and strip away local zoning controls, the news outlet
reported.

The news outlet explained that under the current act,
property owners may scek compensation when resale value
losses result due to zoning and land-use changes, putting
municipalities on the hook for financial liability. But, under
the proposed amendments found in House Bill 519, a
“similarly situated” clause would be added, meaning that il
compensation or a settlement under the act due to changes
in zoning or land use was due, such compensation or settle-
ment would apply to similarly situated properties.

Source: tampabay.com
Indiana

Gibson Gounty discussing zoning for wind turbines

The Gibson County Advisory Planning Commission
(GCAPC) is considering the issue of zoning with respect to
wind turbines. There’s concern that the possibility of install-
ing wind turbines in the area could compromise a Doppler
early-weather warning system, Tristate Homepage reported.

A physics professor who had studied a tornado that rav-
aged Taylorville, Illinois, said wind turbines in that area had
affected weather data. And, concern has been expressed over
what happens if a piece of a turbine breaks off in a weather
event and flies off in a storm on a trajectory of up to a mile
in some cases, the professor noted.

To view the professor’s presentation to the GCAPC, Zon-
ing Ordinances and Wind Turbines, visit lristatchomepage.c
om/wp-content/uploads/sites/92/2020/01/Gibson-Wind-Ris
ks-Presentation-No-Videos.pdf.

Source: tristatehomepage.com

Massachusetts

Developer seeks fo invoke states affordable housing law to
bypass local zoning rules

Hemisphere Development Group LLC (Hemisphere)
wants to build a multi-residential project at the I.B. Thomas
site in Peabody, Massachusetts, And, it's prepared to rely on
Chapter 40B, Massachusetts’ affordable housing laws, to
bypass local zoning regulations, Patch.com reported
recently.

Chapter 40B is available when less than 10% of a munici-
pality’s residences are designated as affordable housing.
The report explained that Hemisphere is working with
MassHousing on plans to construct 133 housing units.

Hemisphere, which bought the property in 2017 for close
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to $2 million, did not go forward with an earlier develop-
ment plan due to community opposition. That plan would
have focused on tenants age 55 and over, the news outlet
reported.

Source: patch.com
New York

Height bonuses and more subdivisions may be on the
horizon in Saratoga Springs

Consultants from Camiros Ltd. have proposed that
Saratoga Springs, New York’s unified development ordi-
nance (UDQO) permit height bonuses for downtown
buildings. Under the UDO structures could be a maximum
of 96 rather than 70 feet tall, reported the Times Union. The
UDO could also lead to additional subdivisions in the city’s
west side,

The changes came following the implementation of a
zoning plan in 2015—a controversial endeavor that included
plans to convert a residential neighborhood into an area ripe
for hospital expansion, the news outlet reported.

Changes to the local zoning law have been met with op-
position from local residents. According to the news report,
residential lot sizes in the “UR-3" neighborhoods of the city
would be 5,000 to 6,600 square feet for single-family and
two-family homes—down from 6,600 and 8,000 square feet,
respectively.

Residents’ comments on the UDO were due by February
7, 2020. Following receipt of those comments, the plan was
to send the UDO to the city’s Design Review Committee
and city and county planning boards ahead of city council
approval this spring.

Source: timesunion.com

Texas

Explosion at Houston-based plant raises concerns over
lack of local zoning ordinances

In January 2020, an explosion rocked a Watson Grinding

and Manufacturing plan in Houston. The explosion, which
left two dead, could be felt by residents 20 miles away from
the blast, reported Reform Austin.

The news outlet reported that the explosion raises a seri-
ous issue resulting from the absence of zoning restrictions
to prevent residential developments from being in such close
proximity to manufacturing or chemical plants.

For instance, there aren’t any laws enacted 1o date that
specify how far a plant like this must be to a residentially-
or commercially designated area, the news outlet reported.
The news outlet also noted that 65% of Houston is within a
mile of a facility capable of toxic release.

Source: reformaustin.org

Wisconsin

County didn’t have zoning authority over tribal lands, court
rules

Bayfield County, Wisconsin didn’t have the right to
enforce its zoning ordinance against the Red Cliff Band of
Lake Superior Chippewa (Red Cliff), a federal court has
ruled. The tribe had filed suit against the county in 2018 al-
leging that it couldn’t enforce its zoning laws on tribal
members’ land on the Indian reservation, Wisconsin Public
Radio reported recently.

Red Cliff’s land use ordinance has been in effect since
1993, the news outlet explained. But, in recent years, tribal
members wanted to build a distillery on the reservation, and
that’s when the county stepped in to say that to proceed with
construction it would have to comply with local zoning
rules. Around this time, the county also filed suit against a
tribe member for building a driveway without a permit.

As a sovereign tribal nation, Red Cliff could govern its
land as it wished, the court found. The judge specifically
noted that the county wasn’t expressly authorized by law to
apply its zoning requirements to fee-simple land the tribe or
its members owned inside the reservation’s boundarics.

Source: wpr.org

€ 2020 Thomson Reuters



Disability

Discrimination

Appeals Process

Land Use
Special U

se Permit

Zoning News from Around the

Nation

THOMSON REUTERS®

=)]

1
3
3
5

March 25, 2020 | Volume 14 | Issue 6

Disability Discrimination

Did county’s denial of rezoning request concerning
substance abuse treatment center violate ADA?

Citation: Kimberly Regenesis, LLC v. Lee County, 2020 WL 758099 (M.D. Fla.
2020)

The U.S. District Court for the Middle District of Florida recently took up the
issue of whether Lee County violated the Americans with Disabilities Act (ADA)
by denying Kimberly Regenesis LLC’s (KR) rezoning request to permit a property
Lo be used as a substance abuse treatment center and detoxification facility.

The county claimed that “res judicata” applied and that KR's claim should be
tossed out. In the county’s view, the issue had already been litigated through a
quasi-judicial proceeding involving the circuit court and the second district court
of appeals. In its view, it wasn’t fair for KR to get “an impermissible third bite at
the apple.”

DECISION: County’s request for dismissal denied.

The county didn’t meet all the elements for establishing that res judicata applied.

“Under Florida law, res judicata applie[d] where there [wals: (1) identity of the
thing sued for; (2) identity of the cause of action; (3) identity of the persons and
parties to the action; (4) identity of the quality [or capacity] of the persons for or
against whom the claim [wa)s made; and (5) the original claim was disposed on
the merits.”

In the county’s view, the issue had already been litigated throu oh
a quasi-judicial proceeding involving the circuit court and
the second district court of appeals.

Here, the county didn’t meet the second element concerning identity of the
cause of action. This was “a question of ‘whether the facts or evidence necessary
to maintain the suit [we]re the same in both actions.” ”

THE BOTTOM LINE:

“[T]he administrative proceedings and this case d[id] not involve the same
causes of action and the claims in this case and requests for relief were not ad-
dressed by the state court’s decision,” the court found. Since KR “raise[d] claims
and requestled] relief that could not have been raised in the earlier proceedings and
could not have been adjudicated by the state court,” the county wasn’t entitled to
dismissal on these grounds.
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A CLOSER LOOK AT THE PREVIOUS DECISIONS

The Board of County Commissions (BOCC) was the
entity that initially denied the rezoning application. KR
argued that it did so based on community opposition to the
proposal “in direct violation of the rights of people in
recovery from drug and alcohol addiction, who [we]re a
legally protected class under the [ADA].”

“The [b]oard was aware that it could not simply deny the
application simply because members of the community op-
posed the proposed use, and took steps to instruct the public
not to waste time at the hearing with comments that
amounted to mere dislike at the thought of having the facil-
ity in the community,” the court explained. The BOCC com-
missioner “specifically initiated a conversation with the
County Attorney on what opponents would have to demon-
strate . . . for the [bJoard to deny the application,” the court
added.
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THE BOTTOM LINE:

The BOCC was aware that it needed “to have a more solid
reason than ‘we don’t want it here’ if it was going to deny
the application.” And, evidence showed it had denied the
application because:

e “it would result in the encroachment of commercial
uses into an existing residential area™;

® ‘il was incompatible with and not an acceptable transi-
tion into the current low density residential area to the
south™;

e “it was not consistent with the surrounding land uses™;

“it would result in a decrease in appraised property
values for surrounding properties”;

e “the uses requested were not similar to and did not al-
ready exist in the surrounding area™;

e “it would not have a positive or neutral impact on the
surrounding community”; and

e “no adequate conditions could be devised to address
the potential impacts of the proposed request on the
surrounding residential neighborhoods.”

Thus, the board had the authority to reject a recommen-
dation to allow the permit based on “substantial and compe-
tent evidence,” the circuit court ruled.

WHY THE ADA CLAIM COULD PROCEED

The circuit court didn’t have “jurisdiction to make factual
findings or enter a judgment on the merits of the underlying
controversy, and it [could] not enter injunctions or award
damages.” Its role in the initial matter had been to determine
if the zoning decision should be “quash[ed]” and the matter
sent back to where it came from “before the initial quasi-
Jjudicial order or decision was entered.”

THE BOTTOM LINE:

The court agreed with KR “that the relief. . . requestfed]
in this case would not require the [court to determine that
the state court decision was wrong or (o void the state court’s
ruling.”

To bring a claim required standing. The court explained
that “[t]he need for a treatment facility alone in the ‘absence
of facts that would suggest . . . readiness to supply that
need’ [wals not enough to show injury in fact.” But, here the
plaintiff did “more than just show a need for the treatment
facility, it ha[d] shown a financial injury sufficient to satisfy
the injury in fact element.” It had:

e ‘“‘concrete plans to operate the treatment facility™; and
® was “able and ready to do so.”

“A plaintift alleging that it would have opened a business
absent the challenged action must point to at least some facts
suggesting a likelihood that its business would have come
about absent the challenged action,” the court noted. Here,
the rezoning applicant had taken “significant steps and
expended money in making its case to the [c]ounty, and then
took its case to the Circuit Court and the Second District
Court of Appeals.” Ultimately, the court ruled, the plaintiff
“met its burden to show a likelihood that the treatment facil-
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ity would have come about absent Lee County’s decision to
deny its rezoning application.”

Appeals Process

Should challenge of zoning board decision
be allowed to proceed even though deadline
for filing the appeal was missed?

Citation: Porter v. Zoning Board of Appeal of Boston, 97
Mass. App. Cr. 1102, 2020 WL 598420 (2020)

Eric Porter filed an appeal challenging the Zoning Board
of Appeal of Boston’s decision to rule in favor of 30 Gibson
LLC on a zoning matter. The lower court dismissed his
claim as untimely.

THE TIMELINE

The board filed its decision with the building commis-
sioner on December 15, 2017, which triggered a 20-day ap-
peal period. That meant the last day of the appeal period
was Thursday, January 4, 2018,

Porter didn’t file his complaint until Monday, January 8,
2018. So, the lower court judge dismissed his complaint as
untimely, noting (erroneously) that the deadline to appeal
was January 2, 2018 and judgment was entered on May 29,
2018.

Porter then sought to have that judgment vacated. That
request was denied, so he appealed.

DECISION: Affirmed.
There was no abuse of discretion.

The court was open on January 5, and this
wasn't a case where “extmordinary cir-
cumstances” applied.

Porter “did not appeal from the judgment of dismissal, or
promptly move for reconsideration. Instead, [50] days later,
on July 18, 2018, he filed and served a motion to vacate the
judgment,” the appeals court explained. He argued that al-
though the operative last day for filing the complaint was
January 4, 2018, but that he had provided the court with no-
tice on May 22, 2018 as to why he couldn’t file within the
applicable deadlinc. In particular, Porter cited severe
inclement weather January 4 through 7 prevented him from
filing his complaint.

THE BOTTOM LINE:

The court was open on January 5, and this wasn’t a case
where “extraordinary circumstances” applied. Porter con-
tended that the court was not open on January 5, 2018, by
equating a parking ban to a court closure. “He offered no
documentation to persuade the judge that he was unable to
timely file his complaint,” though. “The time period for
[him] to appeal from the board’s decision was [20] days.

Here, he waited [24] days 1o file his complaint, and [50]
days 1o file his motion to vacate. We discern no abuse of
discretion,” the court ruled.

Practically Speaking:

This case underscores the importance of pa ving attention to the
number of days one has to file an appeal of a zoning decision based
on the applicable rules in a given jurisdiction.

Land Use

Preservation committee challenges county’s
adoption of ordinance conceming FLUE
applicable to residential future land use
designations

Citation: Palm Beach Farms Rural Preservation Com-
mittee LLC v. Palm Beach County, Florida, State of Florida,
Division of Administrative Hearings, State 2020 WL 13364]
(2020)

On October 31, 2018, Palm Beach County, Florida (the
county) adopted an ordinance that amended its Comprehen-
sive Plan to revise the Future Land Use Element (FLUE)
applicable to residential future land use designations.

In November 2018, Palm Beach Farms Rural Preserva-
tion Committee, LLC (PBFRPC) filed a petition with the
state’s Division of Administrative Hearings (DAH) chal-
lenging the plan amendment pursuant to section 163.3184
of the local code.

The county asked for dismissal, which was granted in
part.

In February 2019, PBFRPC filed an amended petition
seeking a formal administrative hearing. It claimed the
ordinance rendered the CP internally inconsistent and in op-
position 1o a section of the local code. In PBFRPC’s view,
the ordinance did not establish meaningful and predictable
standards for the use and development of land or for the
content of more detailed land development and use regula-
tions, as required by the code.

DECISION: The county was in compliance with ap-
plicable law.

DAH recommended that the state’s Department of Eco-
nomic Opportunity should enter a final order determining
that the amendment the county adopted in 2018 was “in
compliance” with the law.

PBFRPC claimed the amendment would “permit signifi-
cant increases in future density, intensity and designs in a
manner that wlould] permanently and negatively alter the
historic rural and unique character of [the subject]
neighborhoods.”

In support of its argument, PBFRPC relied on a revised
table showing outlining residential future land use and zon-
ing consistency. This table addressed:

e agricultural reserve;

e rural residential;
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e western communities residential;

e low, medium, and high residential; and

e congregate living residential.

PBFRPC failed, however, in DAH’s opinion to “prove,
beyond fair debate, that the Comprehensive Plan Amend-
ment failed to establish meaningful and predictable stan-
dards for the use and development of land and provide
meaningful guidelines for the content of more detailed land
development and use regulations.”

PBFRPC failed . . . to “prove, beyond fair
debate, that the Comprehensive Plan
Amendment failed to establish meaningful
and predictable standards for the use
and development of land and provide
meaningful guidelines for the content of more
detailed land development and use
regulations.”

It did not show “beyond fair debate: that a footnote in the
table serve|[d] to increase density, or [wa]s otherwise incon-
sistent with new [plolicy . . ., or with any other provision
of the Comprehensive Plan.”

THE BOTTOM LINE:

e The revised table didn’t “change any existing future
land use designations™;

e there wasn’t any “specific overlay created in new
[policy] to support a finding of inconsistency™;

e PBFRPC didn’t show that the footnote applied to a
particular neighborhood in question and which served
as “the basis of [its] concerns™;

e the county’s police included “six criteria that [had to]
be met before non-residential uses [we]re permitted in
residential areas, including that they [could] only be
located along major thoroughfares and roadways, and
[had to] be consistent and compatible with surround-
ing residences.”

Therefore, the county had “presented competent, substan-
tial, and persuasive evidence that the Plan Amendment
establishe[d] meaningful and predictable standards for the
use and development of land and provide[d] meaningful
guidelines for the content of more detailed land develop-
ment and use regulations to promote the [c]ounty’s direc-
tions, goals, objectives, and policies.”

CASE NOTE

In addition to dealing with whether the amendment was
“in compliance,” the DAH also had to consider whether the
ordinance failed to “establish meaningful and predictable
standards for the use and development of land or for the
content of more detailed land development and use regula-
tions as required” under Florida law.

Practically Speaking:

The DAH ruled “[t]here was competent, substantial evidence that
the subdivision process regulations must be met before any
subdivision can be implemented, and that rezoning does not affect
density.”

DECISION CONCERNING PIPELINE COMPANY’S
PERMIT APPLICATION COMES UNDER JUDICIAL
SCRUTINY

Citation: McCaffree v. City of North Bend, Land Use
Board of Appeals, 2020 WL 615675 (Or Luba) (2020

A Land Use Compatibility Statement (LUCS) was a local
government decision by which a determination was made as
to whether a proposed state agency action was compatible
with the local government’s acknowledged comprehensive
plan and land use regulations.

In December 2018, Pacific Connector Gas Pipeline, LP
(PCGP) requested a LUCS related to an Oregon Department
of Environmental Quality (DEQ) permit application. PCGP
needed the DEQ permit so it could install a natural gas
pipeline on land within city limits. Specifically, PCGP asked
the city to determine if DEQ approval to install a natural gas
pipeline was compatible with the city’s land use regulations,
i.e., whether the natural gas pipeline the DEQ permit would
authorize was prohibited, permitted without review, or
required review.

PCGP asked the city to determine if DEQ ap-
proval to install a natural gas pipeline was
compatible with the city’s land use regulations,
L.e., Whether the natural gas pipeline the
DEQ permit would authorize was prohibited,
permitted without review, or required
review.

Only part of the pipeline project was to be situated on
property within North Bend’s limits. That property was
zoned Heavy Industrial (M-H). Only a portion of that prop-
erty was subject to estuary and floodplain overlays: Flood-
plain (F-P) and Coos Bay Estuary Management Plan
(CBEMP), which required specific development review and
perimits.

In December 2018, without public notice or a hearing,
the city planner issued the LUCS. The planner determined
that the portions of the pipeline project subject to the DEQ
permit outside the overlay zones were allowed outright
under the North Bend Zoning Ordinance (NBZQ), and other
portions of the pipeline project required city land use
reviews—specifically, estuary, floodplain, and engineering
permits “prior to start of work.” The LUCS also indicated
that a pre-application conference had been held, but that the
LUCS decision did not approve or deny any permits or
development.
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After receiving notice of the planner’s LUCS decision
when the city responded to a public records request, Jody
McCaffree tried to appeal the city’s decision, but her appeal
was denied. McCaffree then filed a notice of intent to appeal
the LUCS to the Land Use Board of Appeals (LUBA).

DECISION: Appeal dismissed.

The LUCS wasn’t a land-use decision; McCaffree didn’t
have standing to bring her claim; and LUBA lacked juris-
diction to review the LUCS.

Standing—McCaffree had to demonstrate harm or a
likely harm on the basis of the challenged LUCS. She
claimed she was adversely affected because she had “op-
posed the pipeline project since 2013 and ‘did everything
she could’ to participate in the LUCS decision and oppose
the compatibility finding, but the city did not allow her to
participate in the LUCS decision.”

In McCaffree’s view, there was “a presumption that
residents of the city of North Bend [we]re adversely affected
. . . by the city’s decision that a . . . pipeline may be sited
within the city becausc of its explosion potential.”

McCaffree’s cvidence was “intended to establish that
[she] [wals a resident of the City of North Bend, that she
[wa]s opposed to the pipeline project, in part, due to a
perceived risk of explosion, and that she attempted to partic-
ipate and was denied an opportunity 1o participate in the
city’s decision to issue the LUCS,” LUBA explained.

But the fact was that:

e [t was “undisputed that the challenged LUCS d[id] not
apply dircctly to [McCaffree]™;

e she did not “contend that her personal or property
interests [welre affected by the LUCS™;

o McCaffree’s argument she was adversely affected by
the LUCS because the city failed to provide her an op-
portunity to argue that the pipeline was not a utility fa-
cility was “premised on a claim that she had a right to
participate in the LUCS decision,” but she didn’t cite
any authority for that claim; and

e she “elected to appeal only the LUCS and not the
city’s decision to deny her local appeal of the LUCS,”
so her “argument that she [wals adversely affected
because the city denied her an opportunity to argue
against the LUCS d[id] not provide a basis for stand-
ing in this appeal.”

RISK OF EXPLOSION ARGUMENT

McCaffree contended that she was opposed to the pipeline
project in part due to a perceived risk of explosion. She
claimed there was a presumption that residents of the city
were adversely affected by the pipeline due to a perceived
risk of explosion. But, she didn’t cite any authority for that
point, and even if LUBA “assume[d] that the future gas
pipeline project wlould] adversely affect [her], [she] . . .
failed to establish that the challenged decision, the LUCS,
wlould] adversely affect her.”

THE BOTTOM LINE:

“The LUCS d[id] not authorize any development activ-
ity; instead, it merely determine[d] that the proposed

pipeline [wal]s compaltible with the city’s comprehensive
plan and land use regulations, subject to further permit
review.”

Because McCaffree didn’t show that she was adversely
affected by that decision, she did not have standing to bring
the appeal and LUBA didn’t have authority to review.

A CLOSER LOOK

McCaffree asked for the appeal to be transferred to a
circuit court pursuant to state regulations in the event LUBA
found the appealed decision was not subject to its
jurisdiction. PCGP opposed that transfer request, arguing
that transfer to the circuit court wasn’t appropriale where
LUBA concluded that it lacked jurisdiction because McCaf-
free had failed to establish an adversc effect by the decision.

A case decided in 2017 shed light on this issue. That rul-
ing indicated that “transfer to circuit court [wals not ap-
propriate where LUBA conclude[d] that it lack[ed] jurisdic-
tion for reasons other than that the decision {wa]s not a land
use decision.” In that case a request to transfer was denied
after a conclusion was reached that LUBA lacked jurisdic-
tion because “[the] petitioner failed to establish that it was
adversely affected by the decision under ORS 197.830(3).
We see no reason why the result should differ in this case.”

The case cited is MGP X Properties LLC v. Washington
County, 74 Or LUBA 378 (2016).

Special Use Permit

Waste disposal company challenges newly
passed ordinance

Citation: Tri-State Disposal, Inc. v. Village of Riverdale,
2020 WL 433891 (N.D. 1ll. 2020)

In 2002, Tri-State Disposal Inc. (Tri-State) began operat-
ing a solid waste, construction, and demolition transfer sta-
tion in the Village of Riverdale, Illinois. In 2012, it entered
into an agreement to provide waste services in the village.

The agreement required Tri-State to pick up trash from
village residents and conduct a spring clean-up. The village
was required to pay Tri-State for its services within 15 days,
and the agreement was expected to remain in place through
July 31, 2019.

Initially, Tri-State supported the village’s mayor. But, in
2017, it learned that a competing disposal business, River-
dale Materials, was trying to gain market share in the village
with support from the mayor.

Riverdale Materials applied for a special land use ordi-
nance to operate a solid waste transfer station, construction
demolition station, dirt transfer station, and stone process-
ing facility on its property in Riverdale. It later withdrew its
request to operate a solid waste transfer station from its ap-
plication, and the mayor assured Tri-Stale that Riverdale
Materials would have to post security and pay royalties, as
the Village had required Tri-State to do as a condition of its
contract. But, when Tri-State learned the village actually
wasn’t planning to require Riverdale Materials to comply
with those conditions, it raised concerns over what, in its
view, constituted special treatment for Riverdale Materials.

© 2020 Thomson Reuters
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The village didn’t have a plan commission (PC), so the
Zoning Board of Appeals (the board) was set to hold a hear-
ing, even though no documents or records identified that the
board had authority to act as the PC.

The board held hearings and Tri-State appeared for those.
It submitted documents in support of its opposition to the
proposed conditional use, and 1t criticized the hearing pro-
cess and the environmental impact of Riverdale Materials’
proposed facility. For instance, Tri-State voiced concerns of
hazardous waste, contamination at the site, and storm water
runoff and drainage. It also raised concern over the alleged
special treatment Riverdale Materials was getting from the
village.

At the hearings, Riverdale Materials misrepresented the
environmental condition of its property, its drainage plans,
and its receipt of the permits to operate the site. Members of
the public opposed the conditional use permit over concerns
that the proposed facility would endanger public health and
cause property values to drop. In addition, they contended
that the facility didn’t have adequate drainage and that
Riverdale did not need another transfer station and was al-
ready operating without permits and illegally dumping at
the site.

The board chairperson expressed concerns over the ap-
plication, and then the mayor fired that person. He appointed
new board members who had political connections to him,
and an attorney for the village acted as the chair without
authority to do so, despite Tri-State’s and the public’s
objections.

Ultimately, the board voted 4-2 to recommend that
Riverdale Materials should be granted the conditional use
permit. After that, the board passed an ordinance unani-
mously allowing Riverdale Materials to operate.

THE LAWSUIT

Tri-State filed suit against the village for due process
violations and other claims. After that, the village didn’t re-
spond to its request to schedule the 2018 spring clean-up per
the terms of the agreement and it advertised a cleanup to oc-
cur on May 5, 2018, which was conducted by another waste
contractor. Then the board passed a motion directing the vil-
lage’s chief of staff to give Tri-State notice that the Village
would decline all potential extensions provided in the
contract and inform Tri-State that the contract would expire
on July 19, 2019,

According to the mayor, Tri-State’s representatives had
harassed him and his staff. He asked Tri-State to stop all
telephonic communications with the village, and around this
time the village refused to pay Tri-States invoices for Janu-
ary through April 2018.

DECISION: Due process claims failed.

Tri-State didn’t have valid procedural or substantive due
process claims,

Even if the court assumed Tri-State had a property inter-
est, its procedural and substantive due process claims failed.

Procedural due process—Tri-State acknowledge[d]
that it participated in public hearings and shared its opinion
about the [o]rdinance with the [v]illage,” the court wrote. It
appeared at hearings on two occasions and submimtted

documents in support of its position both times. “The [v]il-
lage not only provided notice and an opportunity to be heard,
but Tri-State actively participated in the process. The Vil-
lage offcred more process than the Due Process Clause
require[d],” the court found,

Substantive due process—*[R]ational bases [could ex-
ist] for the [v]illage’s actions, including that [it] could have
had different priorities for waste facilities than it did when it
entered the scitlement agreement with Tri-State in 2002.”
Also, the “[v]illage could have thought the [o]rdinance
would positively impact the local economy. Because there
[we]re potential sound reasons for the . . . decision to pass
the [o]rdinance, Tri-State’s substantive due process claim”
failed.

The case wasn’t over, however. The court ruled that while
Tri-State’s due process claims failed, claims for political
retaliation and breach of contract could proceed.

A CLOSER LOOK

Tri-State’s facility was about a mile from Riverdale
Materials’ site. Riverdale Materials® site was on a former
(and unremediated) landfill that had been shut down for
decades because of its environmental condition. In its ap-
plication for the special use ordinance, Riverdale Materials
represented it would usc an on-site retention pond for drain-
age and storm water control, but the pond wasn’t located on
its property, and Riverdale Materials did not have the right
to use the retention pond. Who did own the retention pond
that was adjacent to the Riverdale Materials site? Tri-State.
Thus, runoff and other drainage from Riverdale Materials’
site would adversely affect its retention pond.

Case Note:

“[Plrior to voung [the board] refused to accept written materials
for the record, including materials from Tri-State. The Village
passed the {o]rdinance despite the documented history of environ-
mental contamination and the lack of any on-site storm water or
drainage facility. {The mayor] strongly supported the application,
and a sign at Riverdale Materials’ site advertised it as another
business [the mayor] brought to Riverdale.”

Zoning News from Around
the Nation

Illinois

Marijuana operations can set up shop in parts of McLean
County

By a 16-2 vote, the county board of McLean County ap-
proved zoning guidelines under which businesses selling
marijuana and operating in unincorporated areas will have
to obtain special use permits, WGLT reported recently,

Such businesses will not be permitted to operate less than
1,000 feet from schools, public parks and playgrounds,
churches, libraries, or daycare facilities, the news outlet
explained. Less restrictive guidelines apply to craft growers,
infusers, transporters, processors, or dispensaries, which
may be located 500 feet from such locations.
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WGLT reported that state licensing will go to on¢ can-
nabis cultivation center in unincorporated McLean County
during the first licensing round, although as of print time, a
county official had told the news outlet that no formal in-
quiries into operating a cannabis business had been received.

Next on the county’s agenda will be to formulate guide-
lines on the taxation of cannabis production and sales. The
news report noted that dispensaries in unincorporated areas
may be taxed up to 3.75%. Counties may also tax up to 3%
more on all marijuana sales, it noted.

Source: welt.org
New Hampshire

Unanimous denial on request for variance to operate sober
house in Manchester

Manchester, New Hampshire’s Zoning Board of Adjust-
ment has denied Blueprint Recovery Center of Concord’s
(Blueprint) request for a variance that would allow it to oper-
ate a sober-living house in a residentially zoned neighbor-
hood, the Union Leader reported recently.

At a hearing, an attorney for Blueprint’s executive direc-
tor told the zoning board that his client was apologetic the
facility, which was already in operation at 70 Russell Street,
hadn’t sought a variance sooner.

Russell Street neighbors voiced opposition to granting
the variance that the winter 2020 hearing, saying that forgiv-
ing Blueprint for not seeking a variance to zoning restric-
tions that govern residential two-family (R-2) dwellings in
the area, from the outset could set a dangerous precedent
where businesses seek forgiveness rather than permission
through proper zoning channels, the Leader reported.

[t’s likely that Blueprint could appeal, in which case it
could remain in operation until the appeal is heard. And, if
the Zoning Board of Appeals denies the application again, it
may opt to take the case to court.

The news outlet explained that given the R2 zoning
designation of 70 Russell Street, a two-family dwelling with
five bedrooms, Blueprint would need a variance to house 16
clients, which did not include on-site staff.

R2 zoning is different from “congregate housing,” which
according to Manchester’s Zoning Ordinance (which can be
found at manchesternh.gov/ped/Regulations/ZoningOrdina
nce.pdf), is defined as “(m]ultifamily or other dwelling units
serving individuals who require on-site services that support
independent living, including at a minimum, communal din-
ing facilities.”

Source: unionleader.com
New York

Judge rules would-be 55-story building overlooking Lincoln
Center/Central Park in NYC must remove some floors

A judge has ordered the developer of New York City’s
200 Amsterdam Avenue to remove some floors from its res-
idential tower construction project, which was expected to
be completed with 55 floors, CNN reported recently.

According to CNN, it’s unclear from the judge’s ruling
Jjust how many floors must come down from the structure,
which at the time of print had 51 floors erected. But the
Judge was clear that the permit should not have been issued.

CNN reported that New York’s Department of Buildings
will make the call as to the number of floors that will need
to be removed through careful examination of the New York
Zoning Resolution, which was drafted in 1916.

Additional information on New York’s voluminous 14
article Zoning Resolution can be found at nyc.gov/site/plan

ning/zoning/access-text.page. There, you can also access
zoning maps and zoning tools, including the city’s Zoning
Toolkit, covering information on:

flood resilience zoning;

FRESH food stores;

inclusionary housing;

large-scale development;

lower density growth management;

privately owned public spaces;

a public realm improvement fund;

sidewalk cafes;

streetscape improvements;

the Theater Subdistrict Council, LDC;

use groups; and

waterfront zoning.
Source: enn.com
Ohio
Cleveland considers “form-based” zoning updates

“An icon of the industrial age, Cleveland is pivoting to its
new future: a green city on a blue lake. This direction has
been set by the Mayor Frank G. Jackson Administration with
the directive to leave no neighborhood behind,” a website
dedicated to Cleveland’s land code states. “New buildings
and new residents are rejuvenating long dormant portions of
the city at an ever-quickening pace. The rebuilding of these
neighborhoods with modern housing, retail, office and
industrial spaces have laid bare the need for new develop-
ment policies and tools that support 21st century develop-
ment trends. One of the development tools will be the strate-
gic implementation of a new zoning code that fosters
sustainable development patterns and addresses the chal-
lenges Cleveland faces in the 21st century,” it adds.

The website, “The Land Code: Cleveland’s New Form-
Based Code,” explains that for nearly 100 years the city’s
zoning code worked well for residents by “respond[ing] to
the challenges of its time by protecting and separating resi-
dential areas from the ill effects of neighboring factories,
managing the reality of a populace in love with the automo-
bile and providing for greenspace in a rapidly developing
city.”

Some of these challenges remain, but the city has also
shifted focus to other, more novel hurdles. “[T]he zoning
code has become layered and cumbersome to navigate. In
many ways, the zoning code is at odds with the vision of
what Cleveland will be in the 21st century,” it adds.

So, in response to this at-odds dilemma, the Cleveland
City Planning Commission is embarking on a journey to
“realign its zoning regulations with [a] new vision™: a vision
that relies on “form-based zoning”—also referred to as
“form-based coding.”
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The website explained that the “goal is an entircly new
zoning code that embodies the Mayor’s mantra of Health,
Sustainability and Equity.” And, now the city is ready to
pilot its form-based code in its Detroit Shoreway and Cudell
neighborhoods.

To promote its efforts, the city has conducted a bike tour
of the key areas in the Detroit Shoreway neighborhood, giv-
ing residents the chance to express concerns over current is-
sues and discuss new ways to implement form-based codes.
The city also recently held a “hands-on” workshop where
City Planner Freddy Collier shared insight into the project
and Lee Einsweiler, lead consultant on the project, told those
in attendance about future land use and zoning changes and
how the form-based code development for the area would
be taking shape.

For more information, visil thelandcode.com.

Source: newsScleveland.com

Virginia
Former police officer lands new gig enforcing city’s zoning
laws

Former police officer Frank Hopkins has assumed a new
role as the zoning administration for Winchester, Virginia,
the Winchester Star reported recently.

It’s a natural fit for Hopkins, who told the Star, that one
of the things he enjoyed most about being a Fairfax County
law enforcement officer was working on regulatory matters.

Hopkins assumed the post of Winchester’s zoning admin-
istrator in December 2019 after performing a management
fellowship for Loudoun County and serving as Harrison-
burg’s zoning inspector.

As for the connection between zoning and police work,
Hopkins told the Star that it was a natural fit because code
enforcement falls under zoning and enforcing codes is
something police officers do in their roles, too.

Source: winchesterstar.com

Washington

State legislators considering bill to do away with single-

family zoning

State Sen. Mona Das and other lawmakers are pushing
for zoning changes that would do away with single-family
zoning in cities with populations of 10,000 or more, KATU
reported recently. This would pave the way for duplexes and
four-unit dwellings to be integrated into more suburban ar-
eas of cities meeting the proposed population threshold.

Das told the news outlet that loosening zoning restric-
tions in residential neighborhoods will provide more afford-
able housing options since land costs often account for a big
chuck of property value. And, with more families occupying
the land, the cost can be shared among those households,
she said.

SB 6536 (which can be found at lawfilesext.leg. wa.cov/b
lennium/2019-20/Pdf/Bills/Senate%20Bills/6536-S.pdf7q=
20200217134014) would require municipalities with 10,000
or more residents to make changes to their zoning laws to
permit duplexes. In addition to permitting duplexes, cities
with 15,000 or more residents would also need to permit up
to six-unit construction, as well as stacked flats, townhouses,
and courtyard apartments in single-family residential zones,
KATU reported.

But, the bill has some opposition. For instance, al a Feb-
ruary 2020 hearing Sen. Hans Zieger voiced his opinion that
decisions as to local zoning are best left to the municipali-
ties themselves.

This isn’t the first state to consider such “upzoning” or
“cottage cluster” legislation, as CitylLab.com described it. In
2019, Oregon Gov. Kate Brown signed HB 2001 into law.
which allows for increased density in single family
neighborhoods.

For more information on Oregon’s HB 2001, visit olis.le
g.state.or.us/liz/2019R |/Measures/Overview/HB2001.

Sources: katu.com; citviab.com: olis. leg.state.orus; lawfi

lesext.leg. wa.gov
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